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I. statement
1. On August 14, 2009, the City and County of Denver (Denver) and the Urban Drainage and Flood Control District (District) (collectively Applicants) filed an application seeking authority to construct, operate, and maintain a grade-separated pedestrian and bicycle crossing along the north bank of the South Platte River under the railroad tracks of the BNSF Railway Company (BNSF) in Denver, Colorado.  No National Inventory Crossing No. yet exists for this crossing.

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to §40-6-1-8(2), C.R.S. on August 25, 2009.   

3. On July 9, 2009, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF does not oppose the project in question.  BNSF does discuss that there are a number of errors in the Application that should be corrected before any improvements are initiated at this proposed crossing.
4. On October 5, 2009, pursuant to Decision No. C09-1122, the Commission deemed the application complete and referred the matter, to the undersigned Administrative Law Judge (ALJ) for disposition.  The Commission expressed that it believed that with an amendment to the application correcting some errors and addressing the concerns raised, the Application would become uncontested.
5. On December 9, 2009, the Applicants filed a Motion to Accept Amended Application and an Amended Application for the proposed grade separated structure.

6. On December 21, 2009, BNSF filed an Amended Entry of Appearance and Notice of Intervention as a Matter of Right.  BNSF stated that the errors previously noted has been corrected, and since the application now clearly states who is performing what work and states that the Applicant is agreeing to pay for all working included in both cost estimates, BNSF was not opposed to the Application.  BNSF requested the Commission direct that no improvements be initiated without there being in place a signed Construction and Maintenance Agreement between BNSF and the Applicants.

7. The Application was approved under the Commission’s modified procedures pursuant to §40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, without a formal hearing.

8. By Recommended Decision No. R10-0033, as part of the approval of the Application, the Applicants were required to file signed copies of the Construction and Maintenance Agreement as soon as possible, but in no case, no later than March 31, 2010.  It was further noted that construction was not expected to begin on the project until the signed Construction and Maintenance Agreement has been filed with the Commission.

9. The Applicants were also to inform the Commission in writing that the new crossing is complete and operational within ten days of completion.  While it was expected that this letter would be provided sometime around March 31, 2010, the Commission understood that it may be provided earlier or later than this date depending on changes or delays to the construction schedule.

10. It was further noted that based on the Application, a new National Crossing Inventory No. had not been assigned to this crossing.  BNSF was required to file a copy of the FRA inventory sheet with the Commission showing the new crossing number assigned to this crossing by March 31, 2010.

11. On March 23, 2010, Denver and the District filed a Motion for Extension of Time in which to file a signed Construction and Maintenance Agreement (Agreement) with the Commission.  The parties represent that while it is doubtful that an Agreement can be filed with the Commission by the March 31, 2010 deadline, they are optimistic that the Agreement can be filed by April 30, 2010; however, out of an abundance of caution, Denver and the District request an extension of time until May 31, 2010 in which to file the Agreement.  The parties further represent that BNSF does not oppose the Motion for Extension of Time.

12. The undersigned ALJ finds good cause to grant the request for an extension of time through May 31, 2010 in which to file a signed Construction and Maintenance Agreement.  However, the parties are encouraged to file the Agreement upon its completion and execution at any time prior to May 31, 2010.  Because BNSF does not oppose this Motion, response time is waived.
II. ORDER

A. The Commission Orders That:

1. The Motion for Extension of Time to file a signed Construction and Maintenance Agreement with the Commission filed by the City and County of Denver and the Urban Drainage and Flood Control District is granted.
2. The time to file a signed Construction and Maintenance Agreement with the Commission is extended to the close of business on May 31, 2010.

3. All other requirements of Decision No. R10-0033 remain in effect.

4. Response time to the Motion is waived.

5. This Order is effective immediately.
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Doug Dean, 
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PAUL C. GOMEZ
___________________________________
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