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I. statement

1. On January 5, 2010, Black Hills/Colorado Electric Utility Company, LP (Black Hills) filed Advice Letter No. 628.  Black Hills requested that the tariff sheets accompanying Advice Letter No. 628 become effective on February 4, 2010.  In support of the increase in rates sought through Advice Letter No. 628, Black Hills also included direct testimony and exhibits.

2. According to Advice Letter No. 628, Black Hills seeks to increase base revenue rates by $22,973,975 or 17.23 percent.  The proposed increase is to be based on a test year ending July 31, 2009.  The proposed increased revenue requirement would allow Black Hills to earn an 11.80 percent return on equity and a 9.995 percent return on rate base.  As proposed, the rate impact will be a monthly increase of $10.79 to the average residential customer and a monthly increase of $36.00 for an average small business customer.

3. On January 28, 2010, the Commission issued Decision No. C10-0084 regarding Advice Letter No. 628.  That Decision found it necessary to set the proposed tariff sheets for hearing and to suspend their effective date for 120 days in order to determine whether the rates contained in the tariff sheets accompanying Advice Letter No. 628 are just and reasonable.  Based on the proposed effective date of February 5, 2010, the Commission suspended the effective date of the proposed tariffs for 120 days or through June 4, 2010.  The Commission noted that it may, in its discretion, further suspend, by separate order, the effective date of the tariff sheets for an additional 90 days, or through September 2, 2010.  Additionally, the Commission set an intervention period in this matter for 30 days from the effective date of the Decision, or March 1, 2010.
  

4. The Commission also referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

5. By Decision No. C10-0084, issued January 28, 2010, the Commission established a deadline to intervene of right or to petition to permissively intervene as 30 days from the mailed (issued) date of its Decision, or no later than March 1, 2010.  Timely intervenors in this matter include: Trial Staff of the Commission (Staff); the Colorado Office of Consumer Counsel (OCC); the City of Pueblo, Colorado (Pueblo); Cripple Creek & Victor Gold Mining Company (CC&V) and Holcim (U.S.) Inc. (Holcim); the Board of Water Works of Pueblo, Colorado (Board) and the Fountain Valley Authority (FVA); and the International Brotherhood of Electrical Workers. 

6. On March 16, 2010, the City of Cañon City (Cañon City) filed a Motion to Accept Out of Time the Entry of Appearance, Notice of Intervention by Right, or, in the Alternative, Petition to Intervene Pursuant to Rule 1401 of the Commission’s Rules of Practice and Procedure (Motion).  Cañon City requests that it be allowed to intervene in this matter despite its late-filed Motion.  

7. According to the Motion, Cañon City just recently realized that the outcome of this rate case is more significant to Cañon City as a rate payer, and on its citizens than the outcome of Black Hills’ Purchased Capacity Cost Adjustment in Docket No. 09AL-837E, of which Cañon City is currently an intervenor.  Cañon City further represents that it receives electric service from Black Hills and the cost of that service may be affected by the Decision in this proceeding.  Cañon City also has contractual relations, including franchise relations, with Black Hills, which give substantive rights to Cañon City, including a pecuniary interest and other tangible interests which may be affected by this docket.

8. While Cañon City does not have legal counsel to represent it in this matter at this time, it represents that it is currently negotiating to have legal counsel in place soon.  If no reasonable arrangement is forthcoming, Cañon City represents that its participation in this docket will be limited.

9. By Decision No. R10-0198-I, issued March 4, 2010, a pre-hearing conference in this matter was scheduled for Tuesday, April 6, 2010 at 10:00 a.m.  

10. On March 19, 2010, Black Hills filed a Stipulated Motion to Amend Pre-hearing Conference Date.  The motion represented that the parties agreed to move the date of the pre-hearing conference to March 22, 2010 at 10:30 p.m.  

11. By Decision No. R10-0258-I, that stipulated motion was granted and the pre-hearing conference date of April 6, 2010 was vacated and the date of the hearing rescheduled for March 22, 2010.  At the appointed date and time, the pre-hearing conference was called to order.  Appearances were entered by counsel for Black Hills, Staff, OCC, CC&V and Holcim, Pueblo, the Board and FVA, and Cañon City.

12. The motion for late-filed intervention of Cañon City was raised.  Black Hills was given the opportunity to respond, at which time it indicated it did not oppose the motion.  Additionally, after some discussion by the parties, the following procedural schedule was proposed:

Answer Testimony due





May 3, 2010

Rebuttal/Cross-Answer Testimony due



June 4, 2010

Dispositive Motions due






June 2, 2010

Stipulations/Settlement Agreements due



June 14, 2010

Public Comment Hearing





June 8, 2010










6:00 p.m.

Evidentiary Hearing






June 21-25, 2010

Statements of Position due





July 9, 2010

13. As discussed by the parties at the pre-hearing conference, the provisions of 4 Code of Colorado (CCR) 723-1-1405 will govern discovery in this proceeding except for the following provisions.  The cut-off date for all data requests related to direct testimony and attached exhibits shall be no later than the due date for filing answer testimony and exhibits.  The cut-off date for all data requests relating to answer testimony and exhibits shall be no later than the due date for filing rebuttal and cross-answer testimony and exhibits.  The cut-off date for all data requests related to rebuttal and cross-answer testimony and exhibits shall be no later than 3:00 p.m. Mountain Daylight Time on Tuesday, June 8, 2010.  

14. Response time to data and discovery requests shall be ten calendar days regardless of the number of requests.
  Discovery and audit/data requests are to be served by 3:00 p.m. Mountain Daylight Time the day they are due.  Any discovery, audit, or data requests served after 3:00 p.m. will be effective as of the next business day.  The parties are further advised that neither discovery requests nor responses to discovery are to be provided to the ALJ except as necessary to support a motion or as an exhibit to be used at hearing.

15. All parties are to serve written data requests by email with no hard copies to follow by U.S. Mail.  Responses to data requests shall be served by email, or by hand or overnight delivery, if documents cannot be delivered electronically.  Parties shall serve answer, rebuttal, or cross-answer testimony and exhibits, as well as corrections by e-mail, or through the Commission’s e-filing system, or by overnight delivery if documents cannot be delivered electronically, with hard copies by U.S. Mail.  

16. Parties referring to testimony and exhibits in pleadings or during hearing must reference the page and line numbers from the testimony filed with the Commission.  Service of testimony and exhibits on parties by email may be in PDF format.

17. Commission Rule 4 CCR 723-1-1100 will govern the treatment of information and documents claimed to be confidential.  The parties will provide directly to (i.e. serve on) the ALJ, a copy of any information or document claimed to be confidential and filed under seal with the Commission.  The copy will be provided at the time the material or document is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.

18. It is evident from the schedule listed above that a final decision in this matter cannot be rendered prior to the June 4, 2010 suspension period deadline.  Therefore, pursuant to § 40-6-111(1), C.R.S., the effective date of the proposed tariff sheets attached to Advice Letter No. 628 is suspended for an additional 90 days or through September 2, 2010.

19. The late-filed intervention of Cañon City is granted.  However, while Cañon City is granted intervenor status in this docket, it shall accept the procedural posture of the proceeding as it finds it as of March 22, 2010.

II. ORDER

A. It Is Ordered That:

1. The procedural schedule proposed by the parties at the pre-hearing conference and memorialized above in ¶12 is adopted.

2. An evidentiary hearing in this matter is scheduled as follows:


DATES:
June 21 through 25, 2010


TIME:

9:00 a.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

3. A Public Comment Hearing in this matter is scheduled as follows:


DATE:

June 8, 2010


TIME:

6:00 p.m.


PLACE:
City of Pueblo, City Council Chambers



1 City Hall Place



Pueblo, Colorado

4. The Motion to Accept Out of Time Petition to Intervene of the City of Cañon City, Colorado (Cañon City) is granted.

5. Cañon City is an intervenor in this docket.

6. At the time a motion pertaining to discovery or a response to a motion pertaining to discovery is filed with the Commission, the filing party shall provide a copy of the filing directly to the Administrative Law Judge (ALJ).  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.

7. At the time a pre-hearing motion or a response to a pre-hearing motion is filed with the Commission, the filing party shall provide a copy of the filing directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.

8. At the time a stipulation or settlement agreement is filed with the Commission, the filing party shall provide a copy of the stipulation or settlement agreement directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.

9. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern the treatment of information and documents claimed to be confidential.

10. The parties will be held to the advisements in this Order.

11. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� Commission Rule 4 Code of Colorado Regulations 723-1-1203(a) provides in relevant part that when the day for the performance of any act, or upon which a document must be filed falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.


� This deadline for filing dispositive motions is not applicable to any discovery motions.  Such motions may be filed at anytime prior to the hearing date.


� In the event a party believes that the number of discovery or data requests propounded is burdensome, it may file a motion for relief from the ten-day deadline imposed here.
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