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I. statement

1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by Union Telephone Company, doing business as Union Wireless (Union), on October 27, 2009.

2. Timely interventions have been filed in this matter by the Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).

3. On February 24, 2010, the OCC filed a Motion to Compel Responses to its First and Second Sets of Discovery Requests; Motion to Vacate Procedural Schedule; and Request for Shortened Response Time (Motion to Compel).  

4. On February 25, 2010, the undersigned Administrative Law Judge (ALJ) shortened response time to the Motion to Compel to noon on March 1, 2010.  See, Decision No. R10-0172-I.

5. On March 1, 2010, Union filed its Opposition to the Motion to Compel along with a Motion for Protective Order and to Limit Discovery (Motion for Protective Order).  The Motion for Protective Order objects to the Motion to Compel and requests that future discovery be limited in number and scope to relevant information.

6. Staff did not file a response to the Motion to Compel. 

7. On March 3, 2010, the ALJ issued an order which, among other things, required the OCC to file, on or before March 5, 2010, a pleading advising whether Union had provided supplemental responses to the discovery which was the subject of the Motion to Compel and, if so, whether and the manner in which receipt of the same altered the relief sought by that motion.  See, Decision No. R10-0014-I.

8. On March 4, 2010, the OCC filed the advisement requested by Decision No. R10-0014-I.  That pleading indicated that, while Union had submitted some responses to OCC’s second set of discovery, it had failed to file supplemental responses to OCC’s first set of discovery.  As a result, OCC continues to seek the relief set forth in the Motion to Compel with regard to its first set of discovery.  Therefore, this Order will resolve the Motion to Compel and the Motion for Protective Order only insofar as they relate to OCC’s first set of discovery.

9. The Motion to Compel seeks an order requiring Union to provide full and complete responses to the following discovery requests contained in OCC’s first set of discovery: Request Nos. 1-2, 1-3, 1-18 through 1-21, 1-23, and 1-28 through 1-33.
  A copy of these discovery requests, along with Union’s responses thereto, are attached to the Motion to Compel as Exhibit 2.  In general, Union objects to providing responses to these discovery requests on the ground that the information sought therein is not relevant to the issues involved in this proceeding.

10. By this application Union seeks designation as an Eligible Telecommunications Carrier (ETC) pursuant to 4 Code of Colorado Regulations (CCR) 723-2-2187.  To be designated as an ETC, Union must: (1) demonstrate that it is a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 Code of Federal Regulations (C.F.R.) § 54.101(a) throughout its designated service areas;
 and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution.  In areas served by a rural telephone company, 47 U.S.C. § 214(e)(2) further requires the Commission to determine that the designation of an additional ETC is in the public interest. 
11. Designation as an ETC would make Union eligible to receive federal Universal Service Fund (USF) support.  However, designation alone does not result in the receipt of such support.   In order for that to occur the ETC must file an annual report with the Commission showing, among other things, the actual dollar amounts expended by the ETC in the provision, maintenance, upgrading, plant additions, and associated infrastructure costs for local exchange service within the service areas in Colorado where the carrier has been designated an ETC.  See, 4 CCR 723-2-2187(f)(II)(H).  This allows the Commission to file an annual certificate with the Administrator of the USF support mechanism stating that support provided to individual ETCs will be used only for the provision, maintenance, and upgrading of facilities and services for which the support is intended.  See, 47 C.F.R. 54.313 and 54.314.  

12. The Motion to Compel correctly sets forth the applicable standard for discovery; to wit, parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party.  Relevant information need not be admissible if it is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 26(b)(1) of the Colorado Rules of Civil Procedure.  A party opposing discovery bears the burden of showing entitlement to a protective order to protect it from annoyance, embarrassment, oppression, or undue burden or expense.

13. DR 1-2 requests that Union provide company-wide financial statements including its Colorado, Utah, Idaho, and Wyoming operations for 2008 and 2009.  DR 1-3 requests that these financial statements provide the following Operating Expense information: Total Corporate, Colorado portion, Utah portion, Idaho portion, and Wyoming portion.  The OCC indicates that this information is directed toward the issue of ensuring that Union will use any USF support it receives for the intended purposes in Colorado.  It also contends that the discovery of such information will assist in determining whether granting Union’s request for ETC designation is in the public interest.  See, OCC Intervention at ¶ 3(b), (c), (g), (h), and (l).

14. DR 1-18 through DR 1-21 and DR 1-28 through 1-33 generally consist of a series of questions relating to the Interim Cap Order issued by the Federal Communications Commission on May 1, 2008.
  These interrogatories seek information relating to Union’s understanding of whether the Interim Cap Order applies to competitive ETCs in Colorado (DR 1-18);
 Union’s knowledge of the dollar amount of the cap for competitive ETCs in Colorado (DR 1-19); Union’s knowledge of the identity of competitive ETCs in Colorado currently receiving USF support (DR 1-20); Union’s knowledge of a decision by the USF Administrator to remove ALLTEL/Verizon support from the pool of capped support that competitive ETCs may receive (DR 1-21); Union’s knowledge of the impact its potential receipt of USF support may have on the “capped” amount of support to competitive ETCs in Colorado (DR 1-28); whether Union believes that the impact of its potential receipt of USF support will effect the amount of support received by other competitive ETCs in Colorado (DR 1-29); the amount of USF support Union anticipates if it receives ETC designation (DR 1-30); whether the direct testimony of Union’s witness discusses the Interim Cap Order (DR 1-31); whether the direct testimony of Union’s witness discusses the decision of the USF Administrator to remove ALLTEL/Verizon support from the pool of capped support that competitive ETCs may receive (DR 1-32); and whether the direct testimony of Union’s witness contains a discussion or evidence of Colorado competition from incumbent ETCs, wireless ETCs, or providers without ETC designation (DR 1-33).  Again, the OCC contends that the discovery of such information will assist in determining whether granting Union’s request for ETC designation is in the public interest.  See, OCC Intervention at ¶ 3(g), (h), (i), and (j).

15. DR 1-23 asks whether Union is a member of the Rural Telecommunications Group, Inc. (RTG).  The OCC does not provide an explanation of how Union’s membership in RTG is relevant to the issues raised by Union’s application.  Rather, it takes issue with the rationale advanced by Union for objecting to providing a response to this discovery request.  

16. To be designated an ETC, a carrier must meet the requirements of 47 C.F.R. § 54.201(d) by demonstrating the ability and intent to provision and advertise the availability of the supported services set forth in 47 C.F.R. § 54.101(a)(l)-(9).  The public interest standard referred to in Rule 2187(b) is applicable if ETC designation is sought in an area currently served by a rural telecommunications provider.  Currently, the record in this proceeding contains no evidence that the area for which Union seeks ETC designation is now served by one or more rural telecommunications carriers.  No rural telecommunications carriers have intervened in opposition to this application. 
17. As indicated above, designation as an ETC and the receipt of USF support constitute two separate functions.  Rule 2187 contains no requirement that an applicant for ETC designation make an initial showing that it will actually use any USF support it receives for the intended purposes in Colorado.  Such a showing is only required after ETC designation is obtained when, as required by Rule 2187(f), the carrier submits to the Commission the information required by subpart (II) of that rule.
  Accordingly, the rationale advanced by the OCC for seeking the financial documents/information referred to in DR 1-2 and DR 1-3 does not establish their relevancy to the issues involved in Union’s application for designation as an ETC.  Nor does the OCC advance a sufficient rationale for explaining how the discovery of such information will assist in determining whether the designation of Union as an ETC is in the public interest.

18. The same is true with regard to the information sought by DR 1-18 through DR 1-21 and DR 1-28 through DR 1-33.  The extent to which the Interim Cap Order may affect the cap or the amount of USF support received by Union or any other Colorado ETC is not relevant to the issue of whether Union meets the requirements of 47 C.F.R. § 54.201(d).  Neither is the amount of USF support Union may initially receive in the event its ETC application is approved (DR 1-30) since, as stated above, the issues relating to Union’s entitlement to such support (and in what amount) are independent of the issues involved in its application for ETC designation.
  Again, the OCC has not advanced a sufficient rationale for explaining how the discovery of this information bears on the issue of whether designating Union as an ETC is in the public interest.

19. Regarding DR 1-23, and as indicated above, the OCC has made no showing of the relevance Union’s membership in RTG has to the issues raised by Rule 2187.

20. For the foregoing reasons, the Motion to Compel will be denied and the Motion for Protective Order will be granted, in part.

II. order

A. It Is Ordered That:

1. The Motion of the Colorado Office of Consumer Counsel to Compel Responses to its First Set of Discovery Requests directed to Union Telephone Company, doing business as Union Wireless, is denied.

2. The Opposition to Motion to Compel and Motion for Protective Order filed by Union Telephone Company, doing business as Union Wireless, is granted to the extent it seeks relief from any obligation to respond to discovery request nos. 1-2, 1-3, 1-18 through 1-21, 1-23, and 1-28 through 1-33 contained in the first set of discovery requests propounded to it by the Office of Consumer Counsel.

3. The Opposition to Motion to Compel and Motion for Protective Order filed by Union Telephone Company, doing business as Union Wireless, is denied to the extent it seeks an order limiting discovery in this proceeding.

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

                              Administrative Law Judge
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� The pleading filed by the OCC on March 4, 2010, indicates that it intends to file another motion to compel in connection with its second set of discovery.  While objecting to OCC’s first set of discovery, for the most part the Motion for Protective Order addresses OCC’s second set of discovery. 


� Individual OCC discovery requests will hereinafter be referred to as DR 1-2, DR 1-3, etc.


	� The Federal Communications Commission's supported services set forth in 47 C.F.R. § 54.101(a)(l)-(9) are: (a) voice grade access to the public switched telephone network; (b) local usage; (c) dual tone multi-frequency signaling or its functional equivalent; (d) single-party service or its functional equivalent; (e) access to emergency services; (f). access to operator services; (g) access to interexchange service; (h) access to directory assistance; and (i) toll limitation for qualifying low-income consumers.


� See, High-Cost Universal Service Support; Federal-State Joint Board on Universal Service, WC Docket No. 05-337, CC Docket No. 96-45.


� The inquiry posed by DR 1-18 appears to be answered by Union in its response to DR 1-17 wherein it states its understanding that the Interim Cap Order applies to all ETCs.


� See, Rule 2187(f)(I) (In order for an ETC previously designated by the Commission…to be certified to receive federal support for the following calendar year, or to retain its ETC designation, it shall submit the reporting information specified…[in subsection (II)]…no later than August 15th of each calendar year to the Commission.) 


� Regarding DR 1-31 through DR 1-33, the direct testimony submitted by Mr. Woody on behalf of Union speaks for itself.  As a result, responses to these discovery requests are not required to establish whether such testimony contains a discussion of the issues addressed therein.     
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