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I. statement

1. On November 5, 2009, Boulder Wilderness Shuttle, LLC (Applicant) filed an application for authority to extend operations under Certificate of Public Convenience and Necessity PUC No. 55777. (Application).

2. On November 9, 2009, the Commission issued notice of the Application as follows:

For authority to extend Certificate of Public Convenience and Necessity (CPCN) PUC No. 55777 as follows:
(I) Transportation of passengers and their baggage in call-and-demand limousine

service: 
(A) between all points in the County of Boulder, State of Colorado, on the one hand, and all points in the Counties of Clear Creek, Gilpin, Grand, Lake, Larimer, Jefferson, and Summit, State of Colorado, on the other hand; 
(B) between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all trailheads and points accessing (i) Arapahoe National Forest, (ii) Roosevelt National Forest, (iii) Wilderness areas located within Arapahoe and Roosevelt National Forests, (iv) Golden Gate Canyon State Park, and (v) Jefferson County Open Space in Jefferson County, Colorado, on the other hand; 
(C) between all points in the Counties of Boulder and Gilpin, State of Colorado; 
(D) between all points within a six-mile radius of the intersection of 14th Street and Champa Street, Denver, Colorado, on the one hand, and all trailheads accessing (i) Roosevelt National Forest, (ii) Rocky Mountain National Park, (iii) City of Boulder Open Space and Mountain Parks in Boulder, Colorado, (iv) Golden Gate Canyon State Park, and (v) Jefferson County Open Space in Jefferson County, Colorado, on the other hand; and 
(E) between all points in the County of Boulder, State of Colorado, on the one hand, and the Wild Animal Sanctuary in Keenesburg, Colorado, on the other hand.
(II) Transportation of passengers and their baggage in call-and-demand charter service:
(A) between all points in the County of Boulder, State of Colorado, on the one hand,

and all points in the Counties of Clear Creek, Gilpin, Grand, Lake, Larimer, Jefferson,

and Summit, State of Colorado, on the other hand; 
(B) between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all trailheads and points accessing (i) Arapahoe National Forest, (ii) Roosevelt National Forest, (iii) Wilderness areas located within Arapahoe and Roosevelt National Forests, (iv) Golden Gate Canyon State Park, and (v) Jefferson County Open Space in Jefferson County, Colorado, on the other hand;
(C) between all points in the Counties of Boulder and Gilpin, State of Colorado; 
(D) between all points in the County of Boulder, State of Colorado, on the one hand, and the Wild Animal Sanctuary in Keenesburg, Colorado, on the other hand; 
(E) between all points within a six-mile radius of the intersection of 14th Street and Champa Street, Denver, Colorado, on the one hand, and all trailheads accessing (i) Roosevelt National Forest, (ii) Rocky Mountain National Park, (iii) City of Boulder Open Space and Mountain Parks in Boulder, Colorado, (iv) Golden Gate Canyon State Park, and (v) Jefferson County Open Space in Jefferson County, Colorado, on the other hand; 
(F) between all points in the County of Boulder, State of Colorado, on the one hand, and (i) the Black Canyon of the Gunnison National Park, (ii) Dinosaur National Monument, (iii) Florissant Fossil Beds National Monument, (iv) Colorado National Monument, (v) Great Sand Dunes National Park, and (vi) Mesa Verde National Park, on the other hand.

(III) Transportation of passengers and their baggage in call-and-demand sightseeing

service between points in the City of Boulder, Colorado, on the one hand, and Gross

Reservoir, County of Boulder, State of Colorado, on the other hand.

(IV) Transportation of passengers and their baggage in scheduled service between: 
(A) the Hotel Boulderado, 2115 13th Street, Boulder, Colorado, the Millennium Harvest

House, 1345 28th Street, Boulder, Colorado, the St. Julian Hotel & Spa, 900 Walnut

Street, Boulder, Colorado, the Boulder Marriott, 2660 Canyon Boulevard, Boulder,

Colorado, and the Boulder Outlook Hotel, 800 28th Street, Boulder, Colorado, on the one

hand, and the 4th of July Trailhead and the Hessie Trailhead, located west of

Nederland, Colorado, on the other hand; 
(B) all points within a ten-mile radius of the

intersection of Broadway Street and Canyon Boulevard, Boulder, Colorado, on the one

hand, and all trailheads in Roosevelt National forest that are accessible via Colorado

Highways 7, 72, and 119, on the other hand; and 
(C) all points within a ten-mile radius

of the intersection of Broadway Street and Canyon Boulevard, Boulder, Colorado, on the

one hand, and all trailheads on the portion of Colorado Highway 7 known as the Peaks To Peaks Highway, on the other hand.

(V) Transportation of passengers and their baggage in scheduled and sightseeing service

between all points within a ten-mile radius of the intersection of Broadway Street and

Canyon Boulevard, Boulder, Colorado, on the one hand, and all points in Estes Park,

Colorado, and Rocky Mountain National Park, on the other hand.

RESTRICTIONS:
(1) Items (I)(A) and (II)(A) are restricted to providing transportation services to or

from points in Jefferson County that are located west of a line beginning at the

intersection of Colorado Highway 93 and the Boulder County line, thence south and east

on Colorado Highway 93 to its intersection with U.S. Highway 6, thence south and east

on U.S. Highway 6 to its intersection with Colorado Highway 470, thence south and east

on Colorado Highway 470 to its intersection with the Douglas County line;
(2) Items (I)(A), (II)(A), and (II)(C) are restricted against providing transportation

service to or from any casino located in Black Hawk or Central City, Colorado;
(3) Items (I)(B) and (II)(B) are restricted such that any transportation service

provided between points in Boulder County must either originate or terminate at

trailheads and points that access (i) the City of Boulder Open Space and Mountain

Parks, (ii) County of Boulder Open Space, (iii) Eldorado Canyon State Park, (iv)

Roosevelt National Park, and (v) the Switzerland Trail;
(4) Item (I)(C) is restricted to providing transportation services to points on roads

and trails that are accessible to bicycles and bicycle support vehicles.
3. On December, Applicant, Fresh Tracks Transportation and Rainbows Inc., doing business as 453-TAXI filed a joint stipulation that restricts the extension of the authority sought in the Application as follows:  Items I(A) and II(A) are restricted from originating service from Summit County.  
4. On December 10, 2009, The Colorado Sightseer, Inc. (Colorado Sightseer) filed a request to intervene in this matter.  On December 21, 2009, Applicant filed a pleading opposing Colorado Sightseer’s intervention.
5. On December 16, 2009, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

6. By Interim Decision No. R10-0039-I, a prehearing conference was scheduled in this matter for February 2, 2010 by telephone.  The Decision also required each party to obtain legal counsel or show cause why each party could proceed without legal counsel.  That filing was due by the close of business on January 27, 2010.  
7. Both Applicant and Intervenor filed pleadings on January 27, 2010 indicating reasons why each should be allowed to proceed in this matter pro se.  Applicant, in his Affidavit, indicated and attached a resolution that indicates Mr. Joshua Baruch, owner of Boulder Wilderness Shuttle is authorized to represent the interests of Applicant in this matter.  The Affidavit further represented that Mr. Baruch is the only shareholder of Boulder Wilderness Shuttle, LLC and provided a statement as to why the matter in controversy does not exceed $10,000.  
8. Intervenor, The Colorado Sightseer, Inc., through its president, Mr. Heath A. Fuehrer, also filed an Affidavit indicating that The Colorado Sightseer is a closely held entity, and that as the owner and president of the company, Mr. Fuehrer has sole responsibility to represent the company’s interests.  Mr. Fuehrer also represented that the matter in controversy does not exceed $10,000.
9. The undersigned ALJ found good cause to grant Applicant and Intervenor the authority to represent each party’s individual interests pro se.  As such, Mr. Baruch and Mr. Fuehrer were allowed to individually represent their interests in this matter. 

10. By Interim Decision No. R10-0039-I, a pre-hearing conference in this matter was scheduled for February 2, 2010 at 10:00 a.m. by telephone.  At the appointed date and time, the ALJ called the matter to order via telephone.  Mr. Joshua Baruch entered his appearance on behalf of Applicant.  Mr. Feuhrer notified that ALJ that he would not be able to attend the pre-hearing conference due to a prior commitment.  
11. As a result of the discussions with Mr. Baruch during the pre-hearing conference, the following procedural schedule as agreed to and will be adopted.

Applicant’s deadline to file witness summaries and exhibit lists
February 26, 2010
Intervenors’ deadline to file witness summaries and exhibit lists
March 12, 2010

Cut-off date to propound discovery
March 19, 2010

Deadline to file dispositive motions
April 6, 2010

Responses to discovery propounded on March 19 due
March 29, 2010

Response to dispositive motions filed on April 6 due
April 20, 2010

Deadline to file stipulations or settlement agreements
April 9, 2010

Evidentiary Hearing
April 27, 2010
12. On February 1, 2010, Applicant filed a Motion to Strike or Dismiss Intervention because, according to Applicant, Colorado Sightseer failed to file its affidavit and request for pro se representation as required in Decision No. R10-0039.  As a result, Applicant requests that Colorado Sightseer’s intervention be stricken or dismissed.

13. On February 8, 2010, Applicant filed a Motion for Clarification and Motion to Dismiss Intervention.  According to the Motion, Applicant sought to dismiss the intervention of Colorado Sightseer because the Application was to extend operations of Applicant under its CPCN PUC No. 55777 for charter and limousine services out of Boulder and Denver.  Applicant goes on to argue that Colorado Sightseer does not have authority to provide charter or limousine service from hotels or motels, but rather, only sightseeing service, which Applicant has not applied for here.  Applicant concludes that since there is no sightseeing service in dispute between Applicant and Colorado Sightseer, its intervention should be dismissed.  
14. On February 8, 2010, Applicant also filed a pleading requesting a Date Stamped Copy of Pro Se Representation Filed With The Commission of Colorado Sightseer’s affidavit requesting permission to appear pro se in this matter.  Applicant claims it was not served with a copy of the affidavit.

15. On March 1, 2010, Applicant filed a Motion for Extension of time to file its witness summaries and exhibit list pending its receipt of a date stamped copy of Colorado Sightseer’s affidavit requesting pro se representation.  Applicant states no specific time period for which it requests an extension of time.

II. findings

16. Regarding Applicant’s Motion to Strike or Dismiss the Intervention of Colorado Sightseer, the undersigned ALJ clarifies Decision No. R10-0039-I as to its findings regarding the intervention.  Applicant seeks a wide-ranging extension of its CPCN PUC No. 55777.  As noticed by the Commission, Applicant seeks authority to extend its operations in call-and-demand limousine service, call-and-demand charter service, in call-and-demand sightseeing service, and scheduled and sightseeing service.
17. Most relevant to Colorado Sightseer’s intervention, Applicant, at Item II seeks an extension of its authority in call-and-demand charter service as follows:  
(A) between all points in the County of Boulder, State of Colorado, on the one hand, and all points in the Counties of Clear Creek, Gilpin, Grand, Lake, Larimer, Jefferson, and Summit, State of Colorado, on the other hand; (B) between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all trailheads and points accessing (i) Arapahoe National Forest, (ii) Roosevelt National Forest, (iii) Wilderness areas located within Arapahoe and Roosevelt National Forests, (iv) Golden Gate Canyon State Park, and (v) Jefferson County Open Space in Jefferson County, Colorado, on the other hand; (C) between all points in the Counties of Boulder and Gilpin, State of Colorado; (D) between all points in the County of Boulder, State of Colorado, on the one hand, and the Wild Animal Sanctuary in Keenesburg, Colorado, on the other hand; (E) between all points within a six-mile radius of the intersection of 14th Street and Champa Street, Denver, Colorado, on the one hand, and all trailheads accessing (i) Roosevelt National Forest, (ii) Rocky Mountain National Park, (iii) City of Boulder Open Space and Mountain Parks in Boulder, Colorado, (iv) Golden Gate Canyon State Park, and (v) Jefferson County Open Space in Jefferson County, Colorado, on the other hand; (F) between all points in the County of Boulder, State of Colorado, on the one hand, and (i) the Black Canyon of the Gunnison National Park, (ii) Dinosaur National Monument, (iii) Florissant Fossil Beds National Monument, (iv) Colorado National Monument, (v) Great Sand Dunes National Park, and (vi) Mesa Verde National Park, on the other hand.
In addition, the Application also proposes at Item V, sightseeing service between the City of Boulder, Colorado, on the one hand, and Gross Reservoir on Flagstaff Road, on the other hand.  

18. Several items in Section II are restricted.  Item (II)(A) is restricted to providing transportation services to or from points in Jefferson County that are located west of a line beginning at the intersection of Colorado Highway 93 and the Boulder County line, thence south and east on Colorado Highway 93 to its intersection with U.S. Highway 6, thence south and east on U.S. Highway 6 to its intersection with Colorado Highway 470, thence south and east on Colorado Highway 470 to its intersection with the Douglas County line.  Items (II)(A), and (II)(C) are restricted against providing transportation service to or from any casino located in Black Hawk or Central City, Colorado.  Item (II)(B) is restricted such that any transportation service provided between points in Boulder County must either originate or terminate at trailheads and points that access (i) the City of Boulder Open Space and Mountain Parks, (ii) County of Boulder Open Space, (iii) Eldorado Canyon State Park, (iv) Roosevelt National Park, and (v) the Switzerland Trail.
19. Additionally, Applicant agreed to further restrict the Application by restricting Item II(A) to include no origination of service from Summit County, Colorado.
20. Colorado Sightseer operates under CPCN PUC No. 54166, which authorizes it to provide sightseeing service, between hotels with a minimum of 50 rooms located in the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colorado, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Boulder, Denver, Douglas, Jefferson, Alamosa, Clear Creek, El Paso, Fremont, Grand, Larimer, Park, Pueblo, Saguache, Summit, and Teller, State of Colorado, on the other hand.

21. It is apparent that the authority sought by Applicant overlaps the authority of Colorado Sightseer regarding Items II and III of the Application.  Applicant seeks to extend its authority by providing call-and-demand charter service and sightseeing service in areas currently being served by Colorado Sightseer in sightseeing service.  Commission Rule 4 Code of Colorado Regulations (CCR) 723-6-6201(c) defines “call-and-demand” service as the “transportation of passengers not on schedule.”  Call-and-demand service includes charter service, limousine service, sightseeing service, and taxicab service.”  Rule 6201(e) defines “charter service” as “transportation of a charter party.”  Rule 6201(d) defines “charter party” as “a person or group of persons who are traveling together pursuant to a common purpose, under a single contract, at a fixed charge for the motor vehicle, having acquired the exclusive use of the motor vehicle.”
22. On the other hand, "sightseeing service" means “the transportation of passengers for the sole purpose of viewing or visiting places of natural, historic, or scenic interest, such that the transportation originates and terminates at the same point.”  See, Rule 6201(k).

23. Under the definitions of charter service and sightseeing service, it is clear that while sightseeing service is restricted to a single purpose, charter service has no such restriction and may include viewing or visiting places of natural, historic, or scenic interest.  Therefore, proposed charter service may very well overlap existing sightseeing service.  That is the case here.  The extension of authority sought by Applicant not only directly overlaps geographically with Colorado Sightseer’s authority with regard to the proposed sightseeing service in Items II and III, it also potentially overlaps with Colorado Sightseer’s authority with regard to the charter service proposed in Item II.  It is for this reason that Colorado Sightseer meets the requirements of Rule 1401 for intervenor status and was therefore allowed to intervene in this matter.
24. As a result, Applicant’s February 1, 2010 Motion to Strike or Dismiss Intervention is denied as moot.  Applicant’s February 8, 2010 Motion for Clarification is granted; however, its February 8, 2010 Motion to Dismiss Intervention is denied.
25. Under the circumstances, it is appropriate to grant Applicant’s March 1, 2010 Motion for Extension of Time to file its witness summaries and exhibit list.  Applicant shall have until March 31, 2010 to file its witness summaries and exhibit list.  Colorado Sightseer shall have until April 14, 2010 to file its witness summaries and exhibit list.
26. Regarding Applicant’s request for copy of date-stamped copy of the pro se representation affidavit filed by Colorado Sightseer, a copy is attached to this Decision, which indicates that it was received at the Commission on January 27, 2010 at 2:44 p.m.

27. It is also noted that a typographical error appeared in the Decision setting the procedural schedule in this matter.  As a result, it is clarified that the hearing in this matter is scheduled for April 27, 2010 commencing at 9:00 a.m. in Boulder, Colorado.
III. ORDER

A. It is Ordered That:

1. The February 1, 2010 Motion to Strike or Dismiss Intervention filed by Boulder Wilderness Shuttle, LLC is denied as moot.
2. The February 8, 2010 Motion for Clarification and Motion to Dismiss Intervention filed by Boulder Wilderness Shuttle, LLC is granted in part and denied in part consistent with the discussion above.
3. A copy of The Colorado Sightseer’s affidavit requesting permission to appear in this matter pro se is attached to this Decision as Attachment A as requested in the February 8, 2010 pleading filed by Boulder Wilderness Shuttle, LLC requesting a Date Stamped Copy of Pro Se Representation Filed With The Commission of Colorado Sightseer’s affidavit requesting permission to appear pro se in this matter.
4. The March 1, 2010, Motion for Extension of time to file its witness summaries and exhibit list pending its receipt of a date stamped copy of Colorado Sightseer’s affidavit requesting pro se representation filed by Boulder Wilderness Shuttle, LLC is granted.
5. Boulder Wilderness Shuttle, LLC shall have until the close of business on March 31, 2010 to file its witness summaries and list of exhibits it intends to present at hearing.

6. The Colorado Sightseer, Inc. shall have until the close of business on April 14, 2010 to file its witness summaries and list of exhibits it intends to present at hearing.

7. The hearing in this matter remains scheduled for April 27, 2010.

8. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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