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I. statement  
1. By Decision No. C10-0029, the Commission initiated this proceeding when it issued a Formal Complaint, Notice of Proceeding, and Notice of Intervention Period.    

2. On January 7, 2010, the Commission issued an Order to Satisfy or Answer to Public Service Company of Colorado (Public Service or PSCo).  

3. On January 22, 2010, Staff of the Public Utilities Commission (Staff) filed an Amended Formal Complaint.
  

4. On January 22, 2010, the Colorado Office of Consumer Counsel (OCC) timely filed its Notice of Intervention of Right and Entry of Appearance in this proceeding.  

5. The Parties in this proceeding are Staff, Public Service, and OCC.  

6. The Administrative Law Judge (ALJ) held a prehearing conference in this matter.  Following that prehearing conference, the ALJ scheduled the evidentiary hearing and established the procedural schedule for this docket.  Decision No. R10-0151-I.  

7. On February 11, 2010, Public Service filed its Answer in this matter.  That filing put the case at issue.  

8. On February 11, 2010, Public Service filed a Motion for Judgment on the Pleadings (Motion).  On February 25, 2010, Staff filed its Opposition to the Motion.  For the reasons discussed below, the ALJ will deny the Motion.  

A.
Motion for Judgment on the Pleadings.  


1.
Applicable Law and Principles.  
9. The Colorado Supreme Court has explained that a Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(c) motion  

is designed to provide a means of disposing of cases when the material facts are not in dispute and a judgment on the merits can be achieved by focusing on the content of the pleadings and any facts of which the court will take judicial notice.  

City and County of Denver v. Qwest Corporation, 18 P.3d 748, 754 (Colo. 2001), quoting with approval 5A Charles Alan Wright and Arthur R. Miller, Federal Practice and Procedure § 1367, at 509-10 (1990).  When considering a motion for judgment on the pleadings, the court may also consider documents attached to the complaint and documents incorporated in the complaint by reference, so long as those documents are both uncontested and central to the pleaded claims.  Walker v. Van Laningham, 148 P.3d 391 (Colo. App. 2006).  

10. As articulated by the Colorado Court of Appeals, the standard for ruling on, and the principles that apply to, a Colo.R.Civ.P. 12(c) motion are:  

a court must construe the allegations of the pleadings strictly against the movant, must consider the allegations of the opposing parties’ pleadings as true, and should not grant the motion unless the pleadings themselves show that the matter can be determined on the pleadings.  

 
This standard is essentially consistent with that employed in resolving a [Colo.R.Civ.P. 12(b)(5)] motion to dismiss for failure to state a claim [upon which relief can be granted].  

 
Motions for judgment on the pleadings, therefore, are viewed with disfavor, and such a judgment will be affirmed only if it appears beyond doubt that the party asserting a claim can prove no set of facts in support of the claim that would entitle the party to relief.  The allegations of the complaint must also be viewed in the light most favorable to the nonmoving party.  

Colorado Criminal Justice Reform Coalition v. Ortiz, 121 P.3d 288, 294 (Colo. App. 2005) (internal citations omitted) (emphasis supplied).  The Colorado Supreme Court has stated these additional principles:  (a) “[w]here a material issue of fact is raised by the pleadings, it is error to enter judgment on the pleadings” (McLaughlin v. Niles Company, 88 Colo. 202, 205, 294 P. 954, 955 (1930) (McLaughlin)); and (b) “a motion for judgment on the pleadings should not be sustained unless it appears that the answer [in the instant case, the Complaint] is such that no amendment can be made” to cure the defect(s) asserted in the motion for judgment on the pleadings (McLaughlin, 88 Colo. at 206, 294 P. at 956).  The Colorado Supreme Court has cautioned that “the motion is apt to work an injustice and should be granted only with circumspection.”  McLaughlin, 88 Colo. at 206, 294 P. at 956.  

11. When considering a motion to dismiss for failure to state a claim upon which relief can be granted, a court may draw from the complaint all reasonable inferences in favor of the complainant.  Rector v. Denver, 122 P.3d 1010, 1013 (Colo. App. 2005).  The same applies when a court considers a motion for judgment on the pleadings.  

12. When ruling on a motion to dismiss for failure to state a claim upon which relief can be granted, the relevant question is whether the complainant has stated facts showing that she is entitled to any relief, not whether she has asked for the proper relief.  Consequently, the prayer for relief is not considered a component of the claim.  Fleming v. Board of Education, 157 Colo. 45, 400 P.2d 932 (1965); Berryman v. Berryman, 115 Colo. 281, 172 P.2d 446 (1946); Berenergy Corporation v. ZAB, Inc., 94 P.3d 1232 (Colo. App. 2004); see also Colo.R.Civ.P. 54(c) (“Except as to a party against whom judgment is entered by default, every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in his pleadings.”).  The same applies when a court considers a motion for judgment on the pleadings.  

13. “Judgment on the pleadings is appropriate if, after the trial court construes the allegations of the pleadings strictly against the movant, the movant is entitled to judgment as a matter of law.”  Tripp v. Parga, 847 P.2d 165, 167 (Colo. App. 1992).  If a motion for judgment on the pleadings is granted, the ruling is a final judgment, on the merits, in favor of the moving party.  City and County of Denver v. Qwest Corporation, 18 P.3d at 754.  

14. Each of the above-stated principles applies and provides guidance when, as here, the Commission considers a motion for judgment on the pleadings.  


2.
Parties’ Arguments.  

15. Public Service argues that, “[a]s a matter of law, [it] cannot be found to have violated § 40-3-101, C.R.S., or any other provision of the Colorado Public Utilities Law, because at all times relevant to the Complaint, it has charged its customers rates for natural gas service that were the last Commission-approved and authorized rates.”  Motion at 1-2.  PSCo argues that, because the Complaint was issued pursuant to §§ 40-3-102 and 40-6-108(1)(b), C.R.S., “for unjust or unreasonable charges made, demanded, or received for natural gas in violation of § 40-3-101, C.R.S.” (Motion at 7, quoting Complaint at 1), the Motion must be granted because “the Complaint fails to describe how any actions of Public Service constitute a violation of § 40-3-101, C.R.S., or in any way invokes the Commission’s power under § 40-3-102, C.R.S., ‘to correct abuses’ or ‘to prevent unjust discriminations or extortions’ in rates.”  Motion at 7.  In making this argument, Public Service assumes that the Complaint is not founded on § 40-3-111, C.R.S., based (at least in part) on the asserted procedural deficiencies discussed in the Motion at 2-4.  

16. In its Opposition, Staff first argues that the Motion is an impermissible collateral attack on Decision No. C10-0029, which commenced this proceeding.  Opposition at 3.  Second, Staff disagrees with PSCo’s argument that the Complaint may not rest on § 40-3-101 or § 40-3-102, C.R.S.  Staff states that Public Service provides no case law support for its argument and states that there is no such support.  Staff argues that, in the Motion, PSCo misinterprets the Public Utilities Law and “runs afoul of established principles of statutory construction” (Opposition at 6) when Public Service reads into § 40-3-101, C.R.S., limitations that are not in the statutory language and that, if adopted, would nullify the statute’s purpose.  


3.
Discussion and Conclusion.  

The ALJ first addresses Public Service’s discussion of Commission authority vis-à-vis issuance of Decision No. C10-0029.
  Public Service states that the process used to approve 

17. the Complaint is “fatally flawed such that the Commission may have exceeded its statutory authority in Decision No. C10-0029.”  Motion at 2.  Public Service asserts that “the Commission is without authority to initiate ... a rate investigation proceeding simply by entertaining the proposed Complaint of its Staff, unless the Commission either adopts Staff’s allegations therein or otherwise makes the independent findings necessary to support the issuance of a Commission complaint on its own motion.”  Motion at 2-3 (emphasis supplied).  According to Public Service, the Complaint constitutes a substantive Order; and, pursuant to § 40-2-106, C.R.S., the Commission, in a complaint that involves rate investigation, must articulate the substantive findings that give the Commission “sufficient reason to believe that the utility’s rates may not be just and reasonable going forward, or otherwise justifying the initiation of such an investigation and the large commitment of resources required thereby.”  Motion at 3.  In lieu of making the necessary substantive findings, according to PSCo, the Commission “found that ‘Staff has properly initiated the process by which the Commission issues a formal complaint under [Rule] 4 CCR 723-1-1302(h)’ and further that ‘Staff’s proposed formal complaint satisfies the standards for issuing a complaint.’”  Motion at 4, quoting Decision No. C10-0029.  

18. Staff disagrees with PSCo’s position and notes that the Commission and Staff followed the requirements of Rule 4 Code of Colorado Regulations (CCR) 723-1-1302 prior to the Commission’s issuing Decision No. C10-0029.  

19. The ALJ finds PSCo’s argument to be unpersuasive and its reliance on § 40-2-106, C.R.S., to be misplaced.  The cited statute applies to final and substantive decisions of the Commission that follow investigations or hearings, or both, and as to which judicial review may be taken directly.  The cited statute does not apply to an interim and procedural Order, such as Decision No. C10-0029, that initiates a proceeding and as to which no judicial review may be taken directly.
  In addition, Public Service cites no authority, and the ALJ has found none, that stands for the proposition advanced by Public Service.  Finally, by issuing the Complaint as requested by Staff, the Commission implicitly found that there was sufficient information before it to warrant initiation of a proceeding to inquire into the question of whether Public Service may have over-earned such that its rates should be adjusted.  

20. Turning to the Motion, the ALJ finds that it should be denied.  First, the Answer filed by Public Service denies or disputes material facts stated in the Complaint.
  Because factual disputes exist, the Motion cannot be granted.  Second, the ALJ finds that defects or deficiencies in the Complaint as identified by Public Service (e.g., the failure to allege reliance on § 40-3-111, C.R.S.) can be cured.  This precludes granting the Motion.  Third, the ALJ finds persuasive Staff’s argument that the Complaint meets the notice requirements of Rule 4 CCR 723-1-1302 and of Colo.R.Civ.P. 8(a).  Public Service has notice of the complaint made against it, of the facts underlying the complaint, and of the relief that Staff seeks; consequently, PSCo has sufficient initial information to understand the claim and to defend itself in this case.
  Fourth and finally, to the extent that the Motion rests on the argument that judgment on the pleadings must be granted because the Commission lacks authority to grant some of the relief sought, the ALJ finds this argument to be unavailing because the claim for relief is not a component of the claim for purposes of a motion for judgment on the pleadings.  

21. For the foregoing reasons, the ALJ will deny the Motion.  

B.
Alternative Motion to Strike Prayers for Relief.  

22. @At 2 of the Motion, Public Service moves to strike ¶¶ 14, d and 14, e of the Complaint.  Public Service argues that the Complaint does not support the relief sought in ¶ 14, d (a negative General Rate Schedule Rider) and that Commission lacks the authority to grant the relief sought in ¶ 14, e (an earnings test with an earnings sharing mechanism).  Staff opposes the alternative motion.  

23. The ALJ will deny the alternative motion.  It is premature to consider or to address the relief to which Staff may be entitled.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion for Judgment on the Pleadings, filed on February 11, 2010, is denied.  

2. The alternative motion to strike prayers for relief is denied as premature.  

3. This Order is effective immediately.  
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�  Unless the context indicates otherwise, reference in this Order to the Complaint is to the Amended Formal Complaint.  


�  After reading the Motion, the ALJ is uncertain whether PSCo relies on this argument in support of the Motion.  


�  For the same reason, Staff’s argument that Public Service should have filed an application for reconsideration, reargument, or rehearing (RRR) of Decision No. C10-0029 is unavailing.  By the clear language of § 40-6-114(1), C.R.S., an application for RRR is filed following issuance of an initial Commission decision, when a  recommended decision has become a Commission decision, or issuance of a Commission decision on exceptions taken to a recommended decision (i.e., a substantive Commission decision).  A simple motion for reconsideration is filed when a party seeks to have the Commission reconsider an interim and procedural Order, such as Decision No. C10-0029.  


Similarly, Staff’s argument that the Motion is a collateral attack on Decision No. C10-0029 is unavailing.  Section 40-6-112(2), C.R.S., is the statutory provision that precludes collateral attack on a Commission decision.  That statute provides:  “In all collateral actions or proceedings, the decisions of the commission which have become final shall be conclusive.”  (Emphasis supplied.)  This statutory provision does not apply to the Motion because: (a) the Motion was filed in the docket in which Decision No. C10-0029 was issued and not in a different docket (i.e., collateral action or proceeding); and (b) for the reasons discussed with respect to the application for RRR, Decision No. C10-0029 is not a final Commission decision.  


�  For example, Public Service disputes the amount of the asserted over-earnings (Answer at ¶ 9); denies that the authorized Return on Equity (ROE) can be used “for any purpose other than to set rates in” Docket No. 06S-656G (PSCo’s last natural gas rate case) (Answer at ¶12); denies that its Appendix A Questionnaire Report filing may or should be adjusted (id. at ¶ 13); “denies that it is appropriate ... for the Commission to rely solely on information presented in the Company’s Appendix A Questionnaire Report filings for purposes of determining whether rates as currently authorized by the Commission are just and reasonable going forward” (id. at ¶ 14); denies that Calendar Year 2008 is an appropriate test year (id. at ¶ 15); and denies that it is expected to earn over its authorized ROE going forward (id.).  


� If Public Service requires amplification, it can conduct discovery.  In addition, Staff will file its direct testimony and exhibits on or before May 10, 2010.  





2

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












