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I. Statement

1. The cases listed on the attached Appendix A (Hearing Exhibit 1) were instituted by Complaint and Notice of Suspension and Hearing issued by the Commission Director and served upon the Respondents on February 19, 2010  (Hearing Exhibit 2).  The cases were called for hearing on March 8, 2010 at 8:45 a.m., in a Commission Hearing Room, 1560 Broadway, Suite 250, Denver, Colorado, before Administrative Law Judge (ALJ) Paul C. Gomez.

2. Ms. Jonell Poley appeared through counsel and testified on behalf of the Staff of the Commission. (Staff).  Ms. Un Suk Chun appeared for one of the Respondents, Denver Moving Center.  Exhibits 1 through 3 were identified, offered, and admitted into evidence during the hearing.  
3. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. STATEMENT, FINDINGS, AND CONCLUSIONS

4. Pursuant to § 40-10-110, C.R.S., and the rules and regulations of the Commission, every motor vehicle carrier of passengers (common carrier) must keep a currently effective Certificate of Insurance on file with the Commission.

5. Pursuant to § 40-11-109, C.R.S., and the rules and regulations of the Commission, every contract carrier of passengers by motor vehicle must keep a currently effective Certificate of Insurance on file with the Commission.

6. Pursuant to § 40-13-105, C.R.S., and the rules and regulations of the Commission, every towing carrier must keep a currently effective Certificate of Insurance or bond on file with the Commission documenting motor vehicle insurance, cargo liability insurance and garage keepers liability insurance (if the carrier provides storage).

7. Pursuant to § 40-14-104, C.R.S., and the rules and regulations of the Commission, every mover must maintain motor vehicle liability and general liability insurance, a surety bond, or a certificate of self-insurance.  Every mover must maintain adequate written documentation on file with the Commission that such carrier complies with such insurance requirements.

8. The Respondents listed on Exhibit 1, attached to this Order as Appendix A, with the exception of Denver Moving Center failed to appear for the hearing as ordered by the Commission and have not shown good cause for that failure.  

9. Staff entered into evidence, Exhibit No. 3 which purports to be an Insurance Binder from Burns & Wilcox Insurance evidencing that Respondent, Denver Moving Center has Commercial Automobile and Commercial General Liability insurance in effect as of March 3, 2010.  The document indicates that Denver Moving Center is covered with $2 million in general aggregate liability coverage and $1 million in Combined Single Limit Commercial Automobile coverage.  It also indicates the agent to be Premier Insurance Group, Inc.  The policy effective date is indicated as March 3, 2010 through March 3, 2011.  

10. Staff moved for the admission of Exhibit No. 3 because Respondent did not speak English sufficiently to offer the Exhibit or offer testimony on its own behalf.  However, after a brief recess, in which counsel for Staff volunteered to attempt to communicate with Respondent and after contacting Respondent’s insurance agent, it was determined that Respondents may have the proper insurance in place, nonetheless, no filing has been made with the Commission evidencing proof of insurance as required.

11. Ms. Polley indicated she would work with Respondent and its insurance agent to ensure that proof of insurance was filed with the Commission in accordance with Commission Rules and statutory requirements.  

12. At the March 8, 2010 hearing, Staff recommended that the authorities of all the carriers listed in Appendix A be revoked for failure to keep a currently effective Certificate of Insurance or bond on file with the Commission documenting motor vehicle insurance, cargo liability insurance or garage keepers liability insurance (if the carrier provides storage).  

13. Regarding Denver Moving Center, it is apparent that Ms. Chun is unable to offer testimony as to the lack of proof of insurance filed with the Commission.  While Ms. Chun did provide an Insurance Binder (Exhibit No. 3) indicating Denver Moving Center holds General Liability and Commercial Vehicle policies, Staff is concerned that no filing has been made with the Commission of proof of that insurance as required.  

14. Because of Respondent’s inability to offer testimony on its own behalf, and in light of Exhibit No. 3 evidencing effective insurance in place for Respondent, the undersigned ALJ will grant Denver Moving Center an additional 10 days beyond the 20 days from the effective date of this Decision as provided in Ordering Paragraph No. 2 below to resolve its lack of proof of insurance with the Commission.  Therefore, Denver Moving Center will have 30 days from the issue date of this Decision to file the proper Certificate of Insurance with the Commission.  Given the language barrier here, the undersigned ALJ urges Commission Staff to work diligently with Respondent’s insurance carrier in order to ensure the proper proof of insurance is filed as soon as possible.  

15. The Commission’s only means of performing the important health and safety function of guaranteeing that persons who hold authority from the Commission have current, effective insurance is to have documentation of that fact furnished in uniform format to the Commission.  The responsibility for furnishing that information is on the holder of the authority.

16. Sections 40-10-112 and 40-11-110 C.R.S., and the Commission’s rules and regulations implementing those sections, provide that an authority issued by the Commission may be suspended, revoked, altered, or amended if it is established to the satisfaction of the Commission that the holder of that authority has violated any applicable statute, or any rule, regulation, or order of the Commission.  

17. Section 40-13-109, C.R.S., and the Commission’s rules and regulations implementing those sections, provide that the Commission, after hearing, upon notice to the holder of any permit issued under the article, may revoke, suspend, alter, or amend any such permit when such holder has violated any of the provisions hereof or any of the terms and conditions of such permit, exceeded the authority granted by such permit, violated or refused to observe any of the proper orders, rules, or regulations of the Commission, or violated any of the provisions set forth in part 18 or 21 of article 4 of title 42, C.R.S.

18. Section 40-14-106 requires the Commission to revoke the mover registration of any person who fails to comply with insurance requirements of the article. The revocation of a registration shall conform to the provisions and procedures specified in article 4 of title 24, C.R.S.

19. Section 40-16-103, C.R.S., requires the Commission to revoke the Article 16 registration of any person who fails to comply with the insurance requirements of the article.

20. The Commission’s records do not show a currently effective Certificate of Insurance for each of the Respondents listed in Appendix A.

21. Staff recommends and requests that the authorities and permits listed in Appendix A be revoked.

22. Commission rules define the process for summary suspension as well as suspension and revocation of the authorities and operating rights of common carriers, contract carriers, and towing carriers.  Rule 6008, 4 Code of Colorado Regulations 723-6.

23. Rule 6008(a)(I) incorporates § 24-4-104(3) and (4) C.R.S. to govern summary suspension of authorities or operating rights effective on the date of coverage cancellation, as addressed in the Notice of Suspension (See Hearing Exhibit 2).  

24. The Complaint and Notice of Suspension and Hearing, was served upon Respondents in accordance with Rule 6008(a)(II).

25. Because the Respondents listed in Appendix A have failed to keep a currently effective Certificate of Insurance on file with the Commission, the authorities listed in Appendix A should be revoked.  

26. One way the Commission meets its charge of guaranteeing that persons who hold authority from the Commission have current, effective insurance is to have documentation of that fact furnished in uniform format to the Commission.  Should Denver Moving Center cure its insurance filing issues within the 30-day period described above and provide the Commission with proof of insurance coverage through a proper filing, it will be removed from the list of carriers whose authorities are revoked and will not be identified as having violated Commission regulations or Colorado statutes.  Should Denver Moving Center fail to file the proper proof of insurance form within that period of time, it shall be placed on the list of carriers whose operating rights should be revoked on the first hearing cycle after the expiration of the 30-day period from the effective date of this Decision.  Therefore, it is recommended that Staff work most expeditiously to resolve these insurance issues prior to the expiration of the 30-day period after the issuance of this Decision.

27. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Respondents’ operating authorities listed in Appendix A are revoked as of the effective date of this Order.  

2. Except for Denver Moving Center, Ordering Paragraph No. 1 shall be void and the case dismissed as to any affected Respondent who files the required Certificate of Insurance before the effective date of this Order.

3. With regard to Denver Moving Center, it shall have 30-days from the effective date of this Order to file the required Certificate of Insurance with the Commission.  

4. Commission Staff shall contact Denver Moving Center’s insurance carrier, Burns & Wilcox and use all means to expedite the filing of Denver Moving Center’s proof of insurance.

5. If Denver Moving Center fails to file a proper Certificate of Insurance with the Commission pursuant to its rules, it will be placed on the list of carriers whose operating rights are recommended to be revoked by Commission Staff at the first hearing cycle after the expiration of the 30-day grace period described in this Decision.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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________________________________
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