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I. statement

1. This consolidated docket arises out of the applications of Randy J. Pacheco (Pacheco), doing business as Cloud City Cab Company (Cloud City) for permanent authority as a provider of common carrier transportation services from all points in Lake County to all points in Pitkin, Summit, Eagle, and Gilpin counties (Docket No. 09A-819CP) and from all points in Lake County to Denver International Airport and all points in Chaffee County (Docket No. 10A-021CP-Extension).

2. On February 9, 2010, Applicant Cloud City filed a Motion to have Intervention Dismissed in the above-captioned dockets.
  Cloud City maintains that in a previous docket, Administrative Law Judge (ALJ) Jennings-Fader made findings
 related to the adequacy of Intervenor Dee Hive Tours and Transportation (Dee Hive) that warrant dismissal of Dee Hive’s interventions here.  The Motion attaches a certificate of mailing indicating that Intervenors Dee Hive and Rainbow, Inc. were both served with copies of the Motion by regular mail on February 8, 2010.

3. In particular, Cloud City references paragraphs 67, 68, 69, and 74 of Decision No. R09-1266 as factual support for its contention that Dee Hive is substantially inadequate in serving the needs of the public.

4. Cloud City also alleges that Dee Hive’s rates are too expensive or excessive and that Dee Hive was either unavailable or unwilling to provide transportation services upon request based on Cloud City’s interpretation of paragraphs 71 and 72 of Decision No. R09-1266.

5. A review of Docket No. 09A-257CP and Decision No. R09-1266 reveals that the ALJ considered Cloud City’s application to provide common carrier transportation services between all points in Lake County, Colorado, and the evidence related thereto.

6. As of the date of this Decision, no brief in opposition to the Motion has been filed by any party.  

II.
DISCUSSION AND CONCLUSION
7. Commission Rule 1400, 4 Code of Colorado Regulations 723-1-1400, authorizes a motion for summary judgment in accordance with Rule 56 of the Colorado Rules of Civil Procedure.  Pursuant to Rule 56(a) of the Colorado Rules of Civil Procedure, a motion for summary judgment may be filed by a claimant after the expiration of 20 days from the commencement of the action. 

8. The Motion of Cloud City will be construed as a motion for summary judgment because it attempts to demonstrate the substantial inadequacy of Dee Hive to serve the needs of the public.  As the moving party, Cloud City bears the burden of establishing that it is entitled to summary judgment.

9. The purpose of summary judgment is to avoid the expense and time connected with a trial on the merits if, as a matter of law, one of the parties cannot prevail.  Abrahamsen v. Mountain States Tel. & Tel. Co., 494 P.2d 1287 (Colo. 1972).  However, because a summary judgment denies a litigant the right to hearing, it should not be granted where there appears any controversy concerning material facts.  Mt. Emmons Mining Co. v. Town of Crested Butte, 690 P.2d 231 (Colo. 1984).  In the absence of a supporting affidavit, summary judgment may nonetheless be granted where there is no dispute as to the facts.  Torbit v. Griffith, 550 P.2d 350 (Colo. App. 1976).

10. The doctrine of collateral estoppel may form the basis for summary judgment if and only if there exists an “identity of issues” actually and necessarily decided in a prior judicial proceeding between the same parties.  City and County of Denver v. Block 173, 814 P.2d 824 (Colo. 1991), Foley Custom Homes, Inc., v. Flater, 888 P.2d 363 (Colo. App. 1994).

11. Here, Cloud City has failed to establish the absence of any dispute as to the material facts related to its applications and the interventions filed by Dee Hive.  The scopes of the various applications are distinct, involving services to geographic areas not considered by ALJ Jennings-Fader.  Moreover, the findings rendered in Decision No. R09-1266 arose out of evidence presented in July of 2009.  Cloud City has made no showing that circumstances have not changed in the intervening months such that Dee Hive, as a matter of law, is substantially inadequate to provide the services to the public at issue here.  Finally, because it attached no affidavits that might be considered as evidence, Cloud City has provided no alternative factual basis upon which summary judgment may be granted.

12. Based on the foregoing findings and consideration of the rigorous standard necessary to prevail on a motion for summary judgment, the Motion of Cloud City to have the interventions of Dee Hive dismissed is denied.

II. ORDER

It Is Ordered That:

1. The Motion to have Intervention Dismissed filed by Applicant Cloud City Cab Company is DENIED.  

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
_______________________________
Administrative Law Judge
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� Cloud City filed another Motion to have Intervention Dismissed in Docket No. 10A-021CP-Extension on February 16, 2010, that is substantially similar to the filing on February 9, 2010.  The ALJ will consider the original Motion.


� Decision No. R09-1266 in Docket No. 09A-257CP effective November 9, 2009.  The hearing in that docket occurred on July 28, 2009.
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