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I. STATEMENT  

1. On November 4, 2009, Staff of the Commission (Staff) served Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 91899 (CPAN) on MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi or Respondent).  That CPAN commenced this proceeding.  

2. The Parties in this proceeding are Staff and Respondent.  

3. The Commission referred this matter to an Administrative Law Judge (ALJ).  

A.
Hearing in This Matter.  

4. By Decision No. R09-1376-I, the ALJ scheduled the evidentiary hearing in this matter for February 23, 2010.  

5. On February 17, 2010, the Parties filed (in one document) a Joint Motion to Approve Stipulation and Settlement Agreement, Vacate Hearing, and Waive Response Time (Joint Motion).  A Stipulation and Settlement Agreement (Stipulation) accompanied the Joint Motion.  

6. This Order first addresses the Joint Motion to Vacate Hearing.  Given that the motion is unopposed and that no party will be prejudiced if the motion is granted, the ALJ will grant this portion of the Joint Motion.  

7. The time for filing a response to the motion filed on February 17, 2010 has expired.  Consequently, the ALJ will deny as moot the Joint Motion to Waive Response Time.  

8. The Joint Motion to Approve Stipulation and Settlement Agreement is taken under advisement pending further proceedings, as discussed below.  

9. The ALJ has reviewed the Stipulation.  Based on that review, the ALJ has questions about the Stipulation.  To provide an opportunity for the Parties to present witnesses in support of the Stipulation and to present witnesses to respond to the questions posed by the ALJ, the ALJ will hold an evidentiary hearing on the Stipulation on April 13, 2010.
  The ALJ’s questions concerning the Stipulation are set out below.  

10. At the hearing on the Stipulation, the Parties will present witnesses to respond to the ALJ’s questions.  It will be the responsibility of counsel to ask the questions and to elicit the responses.  

11. Some of the questions require legal analysis and interpretation of the Stipulation.  (See, e.g., some of the questions with respect to ¶ 7 of the Stipulation.)  As to questions that require legal analysis and interpretation of the Stipulation, counsel may respond and need not rely on a witness.  

12. The Parties are advised that, and are on notice that, at the hearing the ALJ may have additional questions concerning the Stipulation.  

B.
Questions Pertaining to Stipulation.  

13. As to the overall Stipulation, the admissions and waivers made by Respondent, and general process, the ALJ has the following questions:  


a.
As the ALJ reads the Stipulation, in very broad strokes and assuming that neither party avails itself of the provisions of ¶ 8 of the Stipulation, Metro Taxi:  (a) admits its liability for the 54 violations alleged in the CPAN (¶ 5, a); (b) agrees to the imposition of the entire civil penalty of $148,500 with the suspension of all but $40,000 of that amount (¶ 5, c, last paragraph); (c) agrees to pay $40,000 within ten days of the date on which the Commission decision approving the Stipulation becomes final (¶ 5, c, first paragraph); and (d) agrees to pay the imposed-but-suspended civil penalty of $148,000 (less any amount already paid) in the event that Respondent either fails to make the full initial $40,000 payment within the allotted time (¶ 5, c, first paragraph) or fails to comply with the terms of ¶¶ 5, e through g (¶ 5, c, third paragraph).  Is this reading correct?  If it is not correct, explain each particular in which it is not correct.  


b.
Assume that Respondent does not fulfill its obligations under the Stipulation and that, as a result, the imposed-but-suspended civil penalty of $148,500 (less any amount already paid) becomes due.  How would the Commission be informed of this development?  What mechanism would be used to remove the suspension of the civil penalty and to require Respondent to pay the imposed civil penalty of $148,500 (less any amount already paid)?  


c.
Assume that the ALJ issues a Recommended Decision approving the Stipulation (with or without modifications), and assume that no party avails itself of the provisions of ¶ 8.  Under these circumstances, by admitting liability and agreeing to the imposition and suspension of the entire $148,500 civil penalty (¶ 5, c), does Respondent: (a) waive its right to file exceptions to the Recommended Decision approving the Stipulation (with or without modifications); (b) waive its right to file an application for reconsideration, reargument, or rehearing with respect to the Commission Decision approving the Stipulation (with or without modifications); and (c) waive its right to file judicial review of the Commission Decision approving the Stipulation (with or without modifications)?  If the answer to this question is “no,” explain the answer.  Include in the explanation a recitation of which (if any) of the cited post-Recommended Decision review processes the Respondent waives and which it does not waive.  


d.
Paragraph 5, h provides:   

If the Respondent fails to file any quarterly reports ... , Respondent agrees and stipulates that this failure to complete its obligations set forth above and/or to pay the settlement amount within 30 days of the Commission final order shall also be deemed as a waiver by Respondent of any and all rights to file exceptions and/or to all rights to file for rehearing, reargument and reconsideration or any other form of appeal.  

(Emphasis supplied.)  In general, what does this provision mean and to what recommended decision does it refer (e.g., the recommended decision that approves, with or without modifications, the Stipulation; the recommended decision that removes the suspension and imposes the full civil penalty amount of $149,500; some other recommended decision)?  In view of ¶ 5, c, first and third paragraphs, is ¶ 5, h surplusage?  Explain your response.  If ¶ 5, h is not surplusage, then explain whether “and/or” means “and” (that is, both eventualities must be realized before the waiver is effective) or “or” (that is, only one eventuality must be realized before the waiver is effective).  


e.
Paragraph 5, d states, in pertinent part:  

Staff also agrees that the reduction in the penalty assessment amount is a consideration because assessment of the entire civil penalty amount would result in a significant loss of net income to Metro Taxi.  It is the position of both parties that such a loss could impact Metro Taxi’s ability to continue to serve the public.  

This appears to call into question the reasonableness of the Stipulation provisions that impose and suspend the entire $148,500 civil penalty and then allow the entire $148,500 (less any amount paid) civil penalty to be imposed in the event Metro Taxi does not meet its obligations under the Stipulation (see, e.g., ¶ 5, c, last paragraph; ¶ 5, i).  Address this issue.  


f.
Many places in the Stipulation refer to the date that the Commission issues a final decision.  Does this mean the date on which the recommended decision becomes the decision of the Commission?  


g.
Identify each and every action, other than the audits and quarterly reports, that Metro Taxi will undertake solely as a result of the Stipulation.  Provide a citation to the Stipulation provision that requires each action identified.  

14. As to Paragraph 5, the ALJ has the following questions:  


a.
In ¶ 5, b, Staff reduces the amount of the civil penalty from $148,500 to $40,000.  In ¶ 5, c, first paragraph, the $40,000 is referred to as “one payment in full,” as “full payment,” and as an “initial payment.”  In ¶ 5, c, third paragraph, the Parties agree to the imposition and suspension of the full civil penalty of $148,500 with “an initial payment” of $40,000.  These provisions appear to be inconsistent.  Address this.  


b.
In reducing the amount of the civil penalty to $40,000, did Staff rely on or take into consideration ¶¶ 5 and 6 as well as ¶ 4?  Explain the response.  


c.
As relevant to the following questions, ¶ 5, d states:   

Staff acknowledges that Metro Taxi took corrective action during the period between the date of the violations and the issuance of the [CPAN] because many of the drivers of Metro [Taxi] whose actions resulted in the CPAN are no longer working for Metro Taxi due to enforcement of other company policies.  

(Emphasis supplied.)  



1.
Identify each of the referenced “other company policies” that Metro Taxi enforced, and identify each of the referenced corrective actions taken by Metro Taxi.  



2.
If the corrective actions included termination of one or more driver relationships/contracts, state whether (and, if so, how) Metro Taxi’s terminating one or more driver relationships/contracts as a result of enforcing “other company policies” assures Staff that Metro Taxi has taken corrective action to address, on a going-forward basis, the hours of service problems that resulted in the CPAN.  



3.
Explain the sentence in ¶ 5, d (quoted above) in view of ¶ 5, e, iii (“Metro Taxi shall provide Staff with a detailed plan of what they have done in the past ... to correct the hours of service problem[.]”).  In this regard, discuss the specific information that Staff had at the time it signed the Stipulation with respect to the corrective actions already taken by Metro Taxi specifically to address, on a going-forward basis, the hours of service problems that resulted in the CPAN.  


d.
As relevant to the following questions, ¶ 5, d states:   

Staff also acknowledges that Metro Taxi has implemented and continues to upgrade a computer program installed in its fleet taxis that for the purposes of meeting public safety concerns, [sic] is better that what it had in place at the time of the date [sic] of the violations.  

(Emphasis supplied.)  



1.
Describe the following:  the referenced computer program and its recently-installed and planned-to-be-installed upgrades; how its installation and upgrades operates to meet public safety concerns; and its other purposes.  



2.
Define “fleet taxis,” as that term is used in ¶ 5, d.  



3.
Explain how installation of the referenced computer program in Metro Taxi’s fleet taxis addresses, on a going-forward basis, the hours of service problems that led to issuance of the CPAN.  



4.
Is the referenced computer program is installed in 100 percent of the vehicles used by Metro Taxi (whether or not the vehicle is owned by Metro Taxi) to provide taxi service to the public?  If the answer is “no,” state the percentage of such vehicles in which the referenced computer program is installed at present.  



5.
If the referenced computer program is not installed in 100 percent of the vehicles used by Metro Taxi (whether or not the vehicle is owned by Metro Taxi) to provide taxi service to the public, does Metro Taxi have plans to install the referenced computer program in 100 percent of the vehicles used by Metro Taxi (whether or not the vehicle is owned by Metro Taxi) to provide taxi service to the public?  Explain the response.  


e.
Are the items listed in ¶ 5, e, ii (a) - (e) to be provided in Metro Taxi’s quarterly reports?  


f.
With respect to the quarterly reports required by ¶ 5, e, what happens if one (or more) of the ten drivers chosen by Staff stops driving for Metro Taxi before the audit of the driver is completed?  Is each driver audited for only a 30-day period within the quarter?  If so, who selects the 30-day period to be audited for each driver?  May the 30-day period be the same for all ten of the selected drivers?  


g.
Of the items listed in ¶ 5, e, ii (a) - (d), which are grounds for termination or cancellation of Metro Taxi’s lease agreement with its drivers?  What is Metro Taxi’s company policy with respect to taking corrective action of any type against a driver who does not comply with hours of service requirements?  


h.
With respect to ¶ 5, e, iii and Metro Taxi’s submission of its “specific plans for the future to correct the hours of service problems,” explain what would happen in the event Staff finds the submitted plans to be inadequate to correct the hours of service problems?  Is there a provision in the Stipulation that addresses the stated eventuality?  If so, identify that provision.  If not, what do the Parties propose (if anything) to address the stated eventuality?  


i.
Paragraph 5, e, iv (c) contains Staff’s agreement to “make a good faith attempt to cite driver(s) of Respondent for such alleged violations found by Respondent[.]”  To what does “such alleged violations” refer?  


j.
Explain the relationship (if any) between Staff’s sole discretion with respect to issuance of a civil penalty assessment notice for violations found in the last 365 days of the 540-day period (see ¶ 5, e, iv (f)) and Staff’s agreement to make a good faith attempt to cite Metro Taxi’s drivers for alleged violations found by Respondent (see ¶ 5, e, iv (c)).  


k.
Explain whether (and, if so, how) Staff’s agreement to conduct periodic, random audits and inspections of Metro Taxi’s books and records (see ¶ 5, e, iv (d)) differs from Staff’s current and normal practice of conducting periodic, random audits of transportation carriers such as Metro Taxi.  


l.
In ¶ 5, e, iv (e), Staff agrees “to explain, work with and discuss with any and all hours of service violations found by Staff during its random audits and inspections during the first 180 days of the 540 day period.”  (Emphasis supplied.)  With respect to this provision:  



1.
Are there words missing?  If so, how should the provision read?  



2.
What is the purpose of this provision?  



3.
Why is this provision necessary?  



4.
On what basis did the Parties select the 180-day period and not some other period of time?  


m.
By agreeing to ¶ 5, e, iv (g), has Staff foregone its ability to seek increased (i.e., double or treble) civil penalties for Metro Taxi’s violations of the hours of service rules where those violations are found by, and reported by Metro Taxi, during the first 180 days of the 540-day period?  Explain the public safety benefits of, and the public interest served by, this portion of the Stipulation (Staff only).  


n.
For the following questions, assume that, during an audit within the first 180 days, Staff finds one or more violations of the hours of service rules that Metro Taxi has not reported.  (This may occur given that Metro Taxi’s reporting obligation is limited to the ten drivers selected by Staff at the beginning of each quarter.  See ¶ 5, e, i.)  



1.
Does the Stipulation preclude Staff from issuing a civil penalty assessment notice with respect to the violations found by Staff?  If the answer is “yes,” explain your response; and identify the provision(s) of the Stipulation that serve to preclude Staff from issuing a civil penalty assessment notice under the assumed circumstances.  



2.
If there is a preclusive effect, explain the public safety benefits of, and the public interest served by, this preclusion (Staff only).  


o.
Paragraph 5, i provides:   

If Staff ... finds a total of seventy five violations of the ... hours of service rules in addition to any violations reported by the Respondent in its quarterly reports, and such violations result in one or more civil penalty assessments being issued to Respondent and those violations are found to be valid by either a decision by an ALJ or admission by Respondent during the last 365 days of the 540 day period,  

specified consequences follow.  (Emphasis and underlining supplied.)  With respect to the quoted language:  



1.
Must the three stated conditions all occur within the last 365 days of the 540-day period?  If the answer is “no,” explain.  



2.
Assume that Staff finds 80 violations of the hours of service rules in addition to any violations reported by Metro Taxi in its quarterly reports.  Assume that 30 of those violations occurred during the 180-day “grace period” described in ¶ 5, g.  Under those circumstances, how many violations of the hours of service rules may Staff allege in a civil penalty assessment?  



3.
With its agreement to the third condition (i.e., that consequences will follow if the “alleged violations are found valid by ... a decision by an ALJ”), does Metro Taxi waive any right it may have to take exceptions to, or otherwise to challenge, such an ALJ decision?  If the answer is “no,” please explain (include a reconciliation with the quoted language).  


p.
Paragraph 5, i provides that, if the stated conditions are met, then:  

in addition to the amounts owed for such violations ..., the Respondent’s admission of liability in Paragraph [5, a,] above, shall constitute conclusive evidence that the 54 violations alleged in CPCN No. 91899 occurred and that the civil penalty sought is justified and, thus, Respondent shall be immediately liable for $148,500.00, less any amounts paid, which is the remaining amount sought in CPCN No. 91899 as well as for such additional violations.  

(Emphasis and underlining supplied.)  With respect to the quoted language:  



1.
Explain the meaning of the underlined language.  



2.
Explain how this quoted language operates in light of the imposition and suspension of the $148,500 civil penalty (see ¶ 5, c, third paragraph).  In view of ¶ 5, c, third paragraph, is the quoted language in ¶ 5, i surplusage?  Explain your response.

15. As to Paragraph 6, the ALJ asks that Staff explain, from Staff’s perspective, each basis for the following statement:  “Staff is satisfied that assessing the Respondent a reduced civil penalty of $40,000 under the terms[of the Stipulation] is sufficient to motivate the Respondent to remain compliance with the Public Utilities Laws and Commission Rules on a going forward basis.”  

16. As to Paragraph 7, the ALJ has the following questions:  


a.
Is this provision in effect the entire 540-day period that the Stipulation is in effect?  



1.
If the answer is “no,” on what date is it no longer in effect?  



2.
If the answer is “yes,” does that have the effect of leaving the Stipulation open and subject to change through and including the last day on which it is in effect?  



3.
If the answer is “yes,” does that leave open, through and including the end of the 540-day period, the possibility that the Stipulation will be voided and that this case will be set for hearing?  


b.
Explain the public safety benefits of, and the public interest served by, this provision (Staff only).  


c.
The first sentence of that paragraph states:  

Further, both parties agree if this stipulation and settlement agreement is not, or cannot be, completed in full, the Parties together and/or separately will be affirmatively bound to notify the Commission of the same within 30 days of such non-completion.  

(Emphasis supplied.)  With respect to this sentence:  



1.
Given the provisions of ¶ 5 that operate automatically in the event that Metro Taxi does not meet its obligations under the Stipulation, is the first sentence of ¶ 7 surplusage?  If the answer is “no,” explain the answer.  



2.
If the language is not surplusage, then under what circumstances would the Stipulation “not ... be completed in full”?  Be specific.  



3.
If the language is not surplusage, then under what circumstances would the “the stipulation ... cannot be completed in full” language apply?  Be specific.    



4.
Assume that the Parties disagree about whether the “stipulation and settlement agreement is not, or cannot be, completed in full.”  Does ¶ 7 require both Parties to agree before one or both Parties may file the notification with the Commission?  If the answer is “no,” does that mean that one party, unilaterally and irrespective of the other party, can determine that the Stipulation “is not, or cannot be, completed in full” and, on that basis, commence the process contained in ¶ 7?  



5.
If one party, unilaterally and irrespective of the other party, can determine that the Stipulation “is not, or cannot be, completed in full” and, on that basis, can commence the process contained in ¶ 7, what recourse (if any) does the other party have to prevent the ¶ 7 process from going forward?  


d.
The second sentence of that paragraph states:  

Upon such notification to the Commission, the Parties agree and stipulate that they will meet and work together to propose new amendments to this stipulation within 10 days of such notice to meet the intent of this agreement.  

Assume that the Parties reach agreement on new amendments to the Stipulation.  In that circumstance, by what process:  (a) would the amendments be incorporated into the Stipulation; and (b) would the amendments be incorporated into a Commission/ALJ decision ?  What, if any, is the impact of § 40-6-112(1), C.R.S., on the process?  


e.
The third sentence of that paragraph states:  

If such mutual agreement cannot be reached by the Parties, then the terms of Paragraphs [sic] 5 shall not be in force or effect and both Parties agree that this docket shall be set for hearing at the discretion of the Commission and waive their rights to any other course of action they may have.  

(Emphasis and underlining supplied.)  With respect to this sentence:  



1.
Explain how this sentence is consistent with the provisions of ¶ 5, c, first and third paragraphs, which clearly state the consequences of Metro Taxi’s failure to comply with the terms of the Stipulation.  



2.
Does the quoted language render Metro Taxi’s payment of the $40,000 civil penalty amount and Metro Taxi’s promises of future performance (i.e., the consideration it has given for the Stipulation/contract) so insubstantial (due to mutability) as to render the Stipulation/contract itself illusory?  Explain.  



3.
Assume that the Parties are unable to reach agreement and that the terms of ¶ 5 are no longer in effect.  Under those circumstances:  (a) must the State of Colorado refund to Metro Taxi the $40,000 civil penalty already paid; (b) may Staff commence civil penalty actions based on the quarterly reports filed by Metro Taxi; and (c) what are the other consequences?  Explain.  

17. Should the Parties wish to do so, they may file an amended Stipulation in advance of the scheduled hearing date.  If they elect to file an amended Stipulation, the Parties must file the amended Stipulation on or before noon on April 8, 2010.  If an amended Stipulation is filed, the evidentiary hearing will focus on the amended Stipulation.  

II. ORDER  

A. It Is Ordered That:  

1. The Joint Motion to Vacate Hearing is granted.  

2. The evidentiary hearing scheduled for February 23, 2010 is vacated.  

3. An evidentiary hearing on the Stipulation and Settlement Agreement filed in this matter is scheduled for the following date, at the following time, and in the following location:  

DATE:

April 13, 2010  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado 80202  

4. At the evidentiary hearing scheduled for April 13, 2010, the Parties shall offer testimony in support of the Stipulation and Settlement Agreement and in response to the questions posed by the Administrative Law Judge.  

5. If they wish to do so, the Parties may file, on or before noon on April 8, 2010, an amended Stipulation and Settlement Agreement.  If an amended Stipulation and Settlement Agreement is filed, then the evidentiary hearing scheduled for April 13, 2010 will focus on the amended Stipulation and Settlement Agreement.  

6. The Joint Motion to Waive Response Time is denied as moot.  

7. The Joint Motion to Approve Stipulation and Settlement Agreement is taken under advisement.  

8. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  The Parties informed the ALJ that they are available on this date.  
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