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I. STATEMENT
1. On November 12, 2009, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed Advice Letter No. 626.  Black Hills requested that the tariff sheets accompanying Advice Letter No. 628 become effective on January 1, 2010.  According to Black Hills, the purpose of the filing is to implement a Purchased Capacity Cost Adjustment (PCCA) mechanism and rider in Black Hills’ Colorado PUC No. 8 – Electric tariffs, on more than 30 days’ statutory notice.

2. The proposed PCCA tariff will implement an annual adjustment clause designed to recover the incremental increased cost of capacity purchased from Public Service Company of Colorado (Public Service or PSCo) on a dollar-for-dollar basis.  The PCCA rate rider will recover purchase capacity costs that are not included in Black Hills’ base electric rates, through annual or interim filings for any future incremental capacity cost changes authorized by the Federal Energy Regulatory Commission (FERC).

3. On December 17, 2009, Black Hills filed amended Advice Letter No. 626.  The purpose of the amended Advice Letter is to amend two of the tariff sheets filed with Advice Letter No. 626 on November 12, 2009, to clarify the definitions of Base Revenue, Base Purchased Capacity Cost, and Recovered Purchased Capacity Cost on First Revised Sheet No. 64, and to change the rates shown on Original Sheet No. 64C to $0.

4. Section 40-3-104, C.R.S., and Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1210(b)(II) requires a public utility such as Black Hills to provide 30 days’ notice to the public of any change to its rates in the manner prescribed in that section.  Black Hills provided such notice and as a result, comments and protests were filed with the Commission by various individuals and entities.

5. On December 28, 2009, the Commission issued Decision No. C09-1454 regarding Advice Letter No. 626.  That Decision found it necessary to set the proposed tariff sheets for hearing and to suspend their effective date for 120 days in order to determine whether the rates contained in the tariff sheets accompanying Advice Letter No. 626 are just and reasonable.  Based on the proposed effective date of January 1, 2010, the Commission suspended the effective date of the proposed tariffs for 120 days or through May 1, 2010.
  The Commission noted that it may, in its discretion, further suspend, by separate order, the effective date of the tariff sheets for an additional 90 days, or through July 30, 2010.
  Additionally, the Commission set an intervention period in this matter for 30 days from the effective date of the Decision, or January 27, 2010.  

6. The matter was set for hearing for April 5, 2010.  The Commission also referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

7. On December 18, 2009, the City of Cañon City, Colorado (Cañon City) filed its Petition to Intervene in this matter.  Cañon City represents that it is a major customer of Black Hills for electric service as are its residents, businesses, and institutions.  The proposed tariffs, if adopted, would have a significant financial impact on the City and would place a strain on an already tight budget when Cañon City is experiencing declining revenues, according to the Petition.  In addition to being a major customer, Cañon City also argues that it operates the Cañon City Water Department, which operates numerous pumps, pumping stations and systems that rely upon and use significant amounts of electric power, which is purchased from Black Hills.  Therefore, in order to protect its interests as a major customer of Black Hills and to protect the interests of its residents, businesses, and institutions, Cañon City seeks permission to intervene in this matter.

8. On December 21, 2010, the Fremont Sanitation District (District) filed its Petition to Intervene in this matter.  The District represents that it is a major customer of Black Hills for electric service.  The proposed tariffs, if adopted, would have a significant financial impact upon the District as a large volume electric service customer.  The District also argues that the proposed tariffs, if adopted, would have a significant financial impact on it and would place a strain on an already tight budget when the District is experiencing budget problems.  In addition, the proposed new tariffs would result in an increase in the rates and charges for the residents of the District, as well as businesses and institutions, including many Colorado state prisons and federal prisons serviced by the District.  In addition to being a major customer, the District also states that it owns and operates the Rainbow Park Sewage Treatment Plant which treats sewage from the majority of the residents of and businesses located within Fremont County, Colorado.  Therefore, in order to protect its interests as a major customer of Black Hills and to protect the interests of its residents and ratepayers, the District seeks permission to intervene in this matter.

9. On January 14, 2010, Trial Staff of the Commission (Staff) filed its Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.  Staff provides notice that it will intervene in this docket and requests a hearing pursuant to Commission Rule 4 CCR 723-1-1402(b).  

10. Among the issues Staff proposes to raise in this matter is whether the Black Hills’ proposal to use the 2003 Class Cost of Service Study (COSS) to determine the allocators for division of the wholesale incremental cost increase among retail customers is out of date, and whether a new, clean Cost of Service Study would produce a markedly different result.  Staff also is concerned whether the method of applying the COSS is representative of a current allocation, as well as whether the billing determinants used to calculate the PCCA are representative of a proper time frame and representative of a proper amount of usage.  

11. On January 26, 2010, the Colorado Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right and Entry of Appearance.  The OCC agrees with the Commission Order that a hearing is necessary in order to determine if the PCCA is appropriate and whether it will result in just and reasonable rates to Black Hills’ customers.  The OCC states that Advice Letter No. 626 and Amended Advice Letter No. 626 will, if approved, affect the constituency the OCC is statutorily mandated to represent, which is the interests of residential, agricultural, and small business consumers.  

12. On January 27, 2010, the Board of Water Works of Pueblo, Colorado (Board) and the Fountain Valley Authority (FVA) filed a Petition to Intervene.  The Board represents that it is an independent municipal governmental entity that provides raw and potable water service to customers inside and outside Pueblo.  The Board obtains its electricity service requirements from Black Hills with annual billings of approximately $2 million.  

13. The FVA is an intergovernmental authority which operates a water pipeline, pumping station, and a water treatment plant that delivers potable water to the communities of Security, Stratmoor Hills, Widefield, Fountain, and Colorado Springs, Colorado.  FVA indicates that it purchases electrical power from Black Hills to operate two of its pump stations located within Black Hills’ service territory.  FVA’s annual cost of electricity for those pumping operations is represented to exceed $1.4 million per year.

14. The Board and FVA state that they have on ongoing interest in obtaining reliable electricity at the lowest possible cost and the proposed PCCA rider directly affects the financial and economic interests of the Board and FVA.

15. On January 27, 2010, Cripple Creek & Victor Gold Mining Company (CC&V) and Holcim (U.S.) Inc. (Holcim) filed a Petition to Intervene.  According to the Petition, each party receives electric service from Black Hills at their respective facilities.  Each party represents that they are among Black Hills’ largest electric customers.  The proposed PCCA rider directly affects the price charged by Black Hills for the provision of electricity and as a result, the cost of electric service provided to CC&V and Holcim by Black Hills.  Because reliable electric service at reasonable cost is critical to the business operations of CC&V and Holcim, each party states that it has a direct, substantial, tangible, and pecuniary interest in the subject matter of this docket.  CC&V and Holcim further represent that these interests cannot be adequately represented other than by their intervention in this docket, and as a result, each seeks permission to intervene and participate as parties.

16. On February 5, 2010, the City of Pueblo, Colorado (Pueblo) filed its Motion to Accept Out of Time the Entry of Appearance, Notice of Intervention by Right, or in the Alternative, Petition to Intervene Pursuant to Rule 1401 of the Commission’s Rules of Practice and Procedure.  According to the Motion, Pueblo was unaware of the possible effect of this docket on its interests until it reviewed the testimony of Black Hills in its rate case in Docket No. 10AL-008E.  Because this docket is in its early stages, counsel for Pueblo asserts that Pueblo’s intervention in this proceeding will not prejudice any party to the proceeding, and its participation will not unduly expand the issues.

17. Pueblo represents that it receives electric service from Black Hills and the cost of its service may be affected by a decision in this matter.  In addition, Pueblo has contractual relations, including franchise agreements with Black Hills which give substantive rights to Pueblo including a pecuniary interest and other tangible interests which may be directly and substantially affected by the Advice Letter filing.  Pueblo also argues that it utilizes facilities owned or operated, in whole or in part, by Black Hills for provision of services.  In turn, Black Hills utilizes land and facilities owned or operated in whole or in part by Pueblo.  According to Pueblo, the subject matter of the Advice Letter and the proposed PCCA rider is directly relevant to Pueblo’s facilities, agreements, and interests.  

A. Interventions

18. Commission Rule of Practice and Procedure 4 CCR 723-1-1401(a) requires that notice of intervention of right or a motion to permissively intervene shall be filed within 30 days of the Commission notice of any docketed proceeding, unless the Commission’s notice or a specific rule or statute provides otherwise.  As indicated above, by Decision No. C09-1454, issued December 28, 2009, the Commission established a deadline to intervene of right or to petition to permissively intervene as 30 days from the mailed (issued) date of its Decision, or no later than January 27, 2010.  The above Notices of Intervention as of Right and Petitions to Permissively Intervene were timely filed, except for the Petition to Intervene of Pueblo.  

19. Rule 1401(b) requires that a notice of intervention as of right, unless filed by Staff, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  

20. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

21. Black Hills did not object to any of the interventions.  The interventions of right of Staff and the OCC are noted.  It is found that the Motion to Accept Out of Time Petition to Intervene of Pueblo states good cause to grant the Motion.  As a result, all parties requesting permission to intervene have adequately stated the grounds each relies upon for intervention and the specific interests that justify each party’s intervention.  In addition, each request demonstrates that this docket may substantially affect the pecuniary or tangible interests of each party and those interests are not otherwise adequately represented in this matter.  As a result, good cause is found to grant the requests to intervene of Cañon City, the District, Pueblo, CC&V, Holcim, the Board, and FVA.

22. The intervention period in this matter is closed.  Therefore, the intervenors in this docket are Staff, OCC, Cañon City, the District, Pueblo, CC&V, Holcim, the Board, and FVA.  

B. Black Hills’ Procedural Motion

23. On February 17, 2010, Black Hills filed a Motion for Approval of its Procedural Schedule.  In it, Black Hills proposed a procedural schedule as follows:

a.) Answer testimony due March 15, 2010.

b.) Rebuttal and cross-answer testimony due March 29, 2010

c.) Evidentiary hearing on April 5, 2010 as provided in Decision No. C09-1454

24. On March 3, 2010, Staff filed its Response to Black Hills’ Motion.  Staff opposes the proposed schedule and requests a pre-hearing conference to develop an alternate procedural schedule.

25. On March 3, 2010, CC&V and Holcim also filed a Response to Black Hills’ Motion.  The parties argue that the factual predicate for answering the Commission’s question of whether a PCCA (whether or not set at zero) is appropriate depends on the outcome of Public Service’s proposed wholesale capacity cost increase which is currently pending at the FERC.  Until that outcome is resolved, the parties cannot know the effective date of any wholesale increase, the amount and structure of any increase, or other terms relevant to the proposed PCCA tariff.  According to the parties, those factual predicates will not be known until approximately May 10, 2010.  As a result, CC&V and Holcim request that the April 5, 2010 hearing date be vacated and that Black Hills’ proposed procedural schedule should not be adopted.  

26. Based on the limited amount of time between the date of this Decision, and the uncertainty underlying the final date of a decision regarding PSCo’s wholesale rate increase at the FERC, the undersigned ALJ finds it appropriate to vacate the April 5, 2010 hearing set by the Commission in Decision No. C09-1454.  As a result, Black Hill’s Motion for Approval of its Procedural Schedule is denied.  

C. Pre-hearing Conference

27. Given the breadth of the substantive issues presented in this case, it is appropriate to hold a pre-hearing conference.  The ALJ finds it necessary to set a pre-hearing conference in this matter to discuss substantive, procedural, and administrative matters, as well as any other issues that may arise.  The parties should be prepared to discuss and set procedural dates, including dates for filing testimony, a discovery schedule, dates for the filing of Stipulations and Settlement Agreements, dates for an evidentiary hearing and whether a public comment hearing is necessary, as well as a deadline for the filing of Statements of Position.  

28. In light of the uncertainty regarding the date for an initial decision on Public Service’s wholesale rate increase currently pending at the FERC, the parties should also be prepared to address the efficacy of going forward with a procedural schedule at this time with the resulting decision being whether to set the PCCA rider at $0.  The parties should also be prepared to discuss the legality of such an outcome.

29. The parties should be prepared to discuss any other relevant matters ancillary to this docket.  

30. A pre-hearing conference in this matter will be scheduled for Monday, March 15, 2010 at 2:00 p.m.  

II. ORDER

A. It Is Ordered That:

1. A pre-hearing conference is scheduled in this matter as follows:

DATE:

March 15, 2010

TIME:

2:00 p.m.

PLACE:
Hearing Room


Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado

2. The Intervention of Right of Commission Trial Staff is noted.

3. The Intervention of Right of the Colorado Office of Consumer Counsel is noted.

4. The Petition to Intervene of the City of Cañon City, Colorado is granted.

5. The Petition to Intervene of the Fremont Sanitation District is granted.

6. The Petition to Intervene of Cripple Creek & Victor Gold Mining Company is granted.

7. The Petition to Intervene of Holcim (U.S.) Inc. is granted.

8. The Petition to Intervene of the City of Pueblo is granted.

9. The Petition to Intervene of the Board of Water Works of Pueblo is granted.

10. The Petition to Intervene of the Fountain Valley Authority is granted.

11. At the pre-hearing conference, the parties shall be prepared to discuss the matters set out above.

12. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� While Decision No. C09-1454 sets the suspension date as May 10, 2010, it is presumed that this is a typographical error which will be corrected by an Errata Notice.  


� Decision No. C09-1454 also sets the end of the 210-day period as August 8, 2010, which will presumably also be corrected by Errata Notice.
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