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I. STATEMENT  

1. On June 5, 2009, U.S. Army Garrison, Fort Carson, Colorado (Army Garrison or Applicant), filed a Verified Application seeking a Commission order authorizing the modification and expansion of an existing at-grade crossing in unincorporated El Paso County, Colorado.  That filing commenced this docket.  

2. The Commission gave public notice of the Application, as required by statute, in its Notice of the Application Filed; established an intervention period; and established a procedural schedule.  Decision No. R09-0832-I vacated that procedural schedule.  

3. BNSF Railway Company (BNSF) timely intervened of right in this proceeding.  BNSF neither opposed nor contested the granting of the Application.  

4. The City of Colorado Springs, Colorado (City) timely intervened of right in this proceeding.  The City objected to and opposed the granting of the Application.  

5. BNSF and the City, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

6. By Decision No. C09-0852, the Commission deemed the Application complete and referred this docket to an Administrative Law Judge (ALJ).  Applicant subsequently filed a waiver of § 40-6-109.5, C.R.S.  

7. By Decision No. R09-0944-I, the ALJ scheduled an evidentiary hearing in this matter and established the procedural schedule for this case.  By Decision No. R09-1357-I, the ALJ vacated the evidentiary hearing.  

8. Applicant filed a Motion for Uncontested Proceeding (Motion).  With the Motion, Applicant filed a Settlement Between Intervenor City of Colorado Springs and Applicant (Settlement).  If the Commission approves the Settlement and imposes the requested conditions, then the City agrees to withdraw its objection to the granting of the Application.  If the City’s objection is withdrawn, then the Application is unopposed and uncontested.  

9. The Settlement contains conditions that the Applicant and the City request be placed on the authority sought by Applicant.  One of the requested conditions pertains to the final location and construction of the safety equipment to be constructed pursuant to the Commission’s authorization in this docket.  The other requested condition addresses which entity is responsible for paying the costs associated with moving or replacing safety equipment at the affected crossing under specified circumstances that may occur in the future.  These conditions are discussed below.  

10. The time for filing a response to the Motion has expired.  No response to the Motion was filed.  The Motion is unopposed.  

11. The ALJ has reviewed the Settlement.  Based on that review and the entire record in this proceeding, the ALJ finds that:  (a) the requested conditions should be modified as discussed below; and (b) as modified, the conditions are just, are reasonable, and are in the public interest.  The ALJ concludes that the requested conditions should be modified and, as modified, should be accepted and imposed on the authority to be granted in this proceeding.  The Settlement, as modified, will be approved.  

12. The ALJ finds that the Motion states good cause and that granting the Motion will not prejudice any party.  The ALJ will grant the Motion, which is unopposed.  

13. Approving the Settlement, as modified, has two effects.  First, the authority sought, as stated in the Application, will be subject to the two modified conditions.  Second, the objection of the City is withdrawn.  With the City’s objection withdrawn, the Application is neither contested nor opposed.  

14. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, the uncontested and unopposed Application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Application can be, and should be, considered under the Commission’s modified procedure and without a formal hearing.  

15. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS
16. The Commission has subject matter jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.  In addition, the Commission has personal jurisdiction over the Parties.  

17. Applicant is the Directorate of Public Works, U.S. Army Garrison, Fort Carson, Colorado.  

18. Intervenor City is a home rule city under Colorado law.  

19. Intervenor BNSF owns, in part, the rail tracks north of the crossing that is the subject of this proceeding.  

20. Army Garrison owns and maintains the railroad spur, seven miles in length, that runs from Kelker Junction to the rail marshalling yard in Fort Carson.  The referenced spur crosses two public roadways, one of which is East Las Vegas Street.  This is the crossing that is at issue in this proceeding.  

21. At present, the East Las Vegas Street crossing has shoulder-mounted flashing double-light signals with an additional set of flashing lights that warn three industrial driveways.  The current warning system is train-activated using a single-track circuit that extends approximately 300 feet east and west of the crossing.  With the current system, when a train is on the circuit, the lights flash and the bells ring constantly.  Because at present there are no crossing gates, Applicant’s train engineer or flagmen must dismount from the approaching engine.  These train engineers/flagmen have experienced numerous “near misses” and “close calls” by cars and commercial vehicles whose drivers seek to beat the train to the crossing.  

22. Army Garrison proposes to augment the existing flashing signal lights and bells at the crossing with gates and constant warning time detection circuitry at the East Las Vegas Street location.  Because of the length of the private drives east of East Las Vegas Street, no gate arms are proposed for the driveway.  Flashing light signals facing in three directions towards the driveways are proposed to be installed.  Army Garrison also proposes to install a guardrail along the west side of East Las Vegas Street north of the crossing.  No other roadway improvements are proposed at this location.  

23. Army Garrison does not have a specific timetable for train movements through the crossings.  Load-outs and returns are scheduled months in advance for deploying or returning military units.  Each load-out and return takes one to two trains per day over a two to four-day period to complete.  Load-outs and returns occur every three to five months.  Army Garrison projects that the number of military units that will be available for off-post training and/or worldwide deployment will more than double in the next five years.  

24. Train speeds through the crossing are limited to five miles per hour.  

25. Currently, an average of 6,200 vehicles per day (VPD) travel over the East Las Vegas Street crossing.  There are no projections for growth in the average VPD in the next five years.  

26. The estimated cost to install the proposed crossing warning devices is approximately $358,000.  Army Garrison will fully fund the gate installation project at the East Las Vegas Street location.  

27. Army Garrison estimates that construction of the project will start within seven days following the Commission’s approval of the Application and will be completed within 90 days of the start of construction.  

28. In the Settlement, the signatories have agreed that the final location and construction of the Army Garrison’s safety equipment pursuant to any Order issued by the Commission in this matter will be adjusted such that:  (a) the equipment locations are to the City’s satisfaction; (b) the equipment does not interfere with or contact any of the City’s Utilities Division (CSU) overhead lines or facilities; and (c) the equipment does not interfere with the structural integrity of any CSU underground line or facilities.  Settlement at ¶ 2.  This paragraph of the Settlement will be approved, subject to this modification and requirement:  the location of the equipment must meet the signal placement requirements outlined in the Manual on Uniform Traffic Control Devices (MUTCD).  

29. In the Settlement, the signatories have agreed that, after the initial installation of Army Garrison’s safety equipment pursuant to any Order issued by the Commission in this matter, Army Garrison will be responsible for, and will pay, all costs of moving or replacing Army Garrison’s safety equipment if such move or replacement is required because CSU must excavate, repair, or otherwise work on CSU underground and above ground lines and facilities in the East Las Vegas Street right-of-way.  The signatories have agreed that, when possible, CSU must coordinate any work with Army Garrison in advance in order to allow Army Garrison to suggest alternative methods of repair that might avoid the necessity for Army Garrison to move or to replace its safety equipment.  Settlement at ¶ 3.  This paragraph of the Settlement will be approved, subject to these modifications and requirements:  (a) any movement or replacement of safety equipment at the crossing must be approved in advance by the Commission; and (b) any movement or replacement of safety equipment at the crossing must meet the signal placement requirements outlined in the MUTCD.  

30. The record supports granting the Application, as modified by the Settlement, as that Settlement is modified by this Order.  The Application, as modified, will be granted, subject to the conditions imposed by this Decision.  

31. Subject to the conditions imposed by this Decision, Army Garrison will be authorized to construct, and will be ordered to construct, the crossing signal improvements described in the Application, as modified by the Settlement and this Decision.  

32. As a condition of granting the Application, Army Garrison will be ordered to file in this docket, on or before March 31, 2010, either a copy of the signed construction and maintenance agreement for the East Las Vegas Street crossing or information explaining why such an agreement is not necessary.  Construction may not begin until either the construction and maintenance agreement is signed and filed with the Commission or an explanation as to why such an agreement is not necessary is filed with the Commission.  

33. As a condition of granting the Application, Army Garrison will be ordered to inform the Commission in writing when the crossing signal improvements are complete and operational (completion report).  Army Garrison will be ordered to file the completion report within ten calendar days of the date on which the crossing signal improvements authorized by this Decision are operational.  The Commission will expect the completion report on or before June 30, 2010.  That said, the Commission understands that the completion report may be provided earlier or later than June 30, 2010, depending on changes or delays to the construction schedule.  

34. Pursuant to Rule 4 CCR 723-7-7211(c), El Paso County will continue maintaining the roadway approaches to the crossing at its expense.  

35. Pursuant to Rule 4 CCR 723-7-7211(a), Army Garrison will be ordered to maintain, at its expense, its track, ties, railroad equipment, new signal equipment, crossing surface, and railroad facilities at the East Las Vegas Street crossing. 

36. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The Motion for Uncontested Proceedings is granted.  
2. As modified by the discussion above, the Settlement Between Intervenor City of Colorado Springs and Applicant (Settlement) filed on December 7, 2009 is approved.  
3. The Application filed on June 5, 2009 by U.S. Army Garrison, Fort Carson, Colorado is modified by the Settlement and by this Decision.  
4. As modified, the Application filed on June 5, 2009 by U.S. Army Garrison, Fort Carson, Colorado is granted, subject to the conditions contained in this Decision.  
5. Subject to the conditions stated in this Decision, U.S. Army Garrison, Fort Carson, Colorado is authorized to construct the crossing signal improvements of flashing light signals with gates, bells, and constant warning time circuitry along East Las Vegas Street with three flashing side lights at the driveway east of the crossing as described in the Application filed on June 5, 2009, as that Application has been modified by the Settlement and this Decision.  
6. The authority granted by Ordering Paragraph No. 5 is conditioned upon U.S. Army Garrison, Fort Carson, Colorado filing, on or before March 31, 2010, either a copy of the signed construction and maintenance agreement for the East Las Vegas Street crossing or an explanation as to why such an agreement is not necessary.  Construction of the crossing signal improvements authorized by this Decision shall not commence until either the construction and maintenance agreement has been signed and filed with the Commission or an explanation as to why such an agreement is not necessary has been filed with the Commission.  
7. The authority granted by Ordering Paragraph No. 5 is conditioned upon U.S. Army Garrison, Fort Carson, Colorado filing a report with the Commission, which report shall inform the Commission when the grade crossing signal improvements are complete and operational (completion report).  U.S. Army Garrison, Fort Carson, Colorado shall file the completion report within ten calendar days of the date on which the signal improvements are installed and operational.  The Commission expects the completion report to be filed on or before June 30, 2010.  That said, the Commission understands that the completion report may be provided earlier or later than June 30, 2010, depending on changes or delays to the construction schedule. 
8. El Paso County, State of Colorado, shall continue to maintain the roadway approaches to the crossing at its expense.  

9. U.S. Army Garrison, Fort Carson, Colorado shall continue to be responsible for maintaining, at its expense, the tracks and appurtenances, the railroad equipment, crossing surface, and crossing signal equipment.  

10. The Commission retains jurisdiction to enter such orders as may be necessary to effectuate the purposes of this Decision.  

11. Docket No. 09A-420R is closed, subject to receipt of the compliance submissions required by this Decision.  

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

14. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

                              Administrative Law Judge
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