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I. statement  

1. On October 13, 2009, the Colorado Department of Transportation (CDOT) and the Town of Bennett (Bennett or Town) (collectively, Applicants) filed an Application in which the Applicants seek authority to construct a sidewalk/pathway over the two tracks of the Union Pacific Railroad Company (UPRR) between Colorado State Highway 36 and Colorado State Highway 79, at Palmer Street in Bennett, Colorado (Project).  This filing commenced this proceeding.  

2. On October 21, 2009, the Commission gave public notice of the Application in accordance with § 40-4-106(3)(a), C.R.S.  In that notice the Commission established an intervention period.  

3. On November 3, 2009, UPRR timely filed its Entry of Appearance and Notice of Intervention.  In that filing, UPRR states that it has no objection to the Application’s being considered under the modified procedures of § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1405, provided the following conditions are met:  (a) no other interventions or protests are filed; (b) the Commission decision provides that construction on the Project is not to begin until a construction and maintenance agreement is signed by all parties; (c) appropriate clearances and railroad requirements are met; and (d) the cost estimate submitted in the Application is not binding on UPRR.  

4. The intervention period has expired.  Review of the Commission file in this matter reveals that no other intervention of right was filed; that no motion for leave to intervene was filed; and that no motion for leave to intervene out-of-time was filed.  

5. The Parties in this proceeding are Applicants and UPRR.  As stated above, UPRR does not oppose the Commission’s deciding the Application as an unopposed and uncontested matter, provided certain conditions are met.  

6. On November 9, 2009, Staff of the Commission (Staff) contacted the Applicants to inquire about their position regarding the cost estimate.  Specifically, Staff asked:  (a) whether Applicants agreed that the estimated costs shown in the Application would not be binding on UPRR; (b) should UPRR’s costs be higher than the costs shown in the Application, whether there was funding available to cover those higher costs; and (c) whether Applicants agreed to pay UPRR’s costs for the Project or whether Applicants preferred to wait to make a commitment to pay such costs until the Commission and Applicants see UPRR’s cost estimate.  As of December 2, 2009, Staff had received no response to its inquiries.  

7. On December 2, 2009, the Commission adopted Decision No. C09-1369, which Order was mailed on December 10, 2009.  In that Order, the Commission deemed the Application complete as of December 2, 2009 and assigned the proceeding to an Administrative Law Judge (ALJ).  

8. On December 3, 2009, the Applicants informally responded to the questions propounded by Staff and informally provided a copy of the UPRR cost estimate for the Project.  

9. On February 24, 2010, Applicants formally responded to Staff’s questions.  In that filing, Applicants:  (a) agree that the estimated costs shown in the Application should not be binding to UPRR; (b) state that UPRR has provided a cost estimate of $63,667 for materials and labor for the portion of the Project to be completed by UPRR; (c) with the understanding that the UPRR-provided cost is an estimate, approve the UPRR cost estimate and agree to pay to UPRR its actual costs incurred for labor and materials for the portion of the Project to be completed by UPRR; and (d) affirm that they have the funds available to pay UPRR’s actual costs incurred for labor and materials for the portion of the Project to be completed by UPRR, even if those costs exceed UPRR’s estimate.  Response to Commission’s Questions at ¶ 4.  In addition, with that filing, Applicants provided (as Exhibit A) a copy of UPRR’s cost estimate for materials and labor for the portion of the Project to be completed by UPRR.  

10. With the filing and with Applicants’ statements, UPRR neither contests nor opposes the Application.  As a result, the Application is uncontested and unopposed.  

11. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, an uncontested and unopposed application may be considered under the Commission's modified procedure and without a formal hearing.  The ALJ finds that the Application, as clarified by the February 24, 2010 filing, should be considered under the modified procedure and without a formal hearing.  

12. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. Findings, discussion, and conclusions  

13. The Commission has subject matter jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.  The Commission has personal jurisdiction over the Parties.  

14. Applicant CDOT is an administrative department of the State of Colorado and is authorized to construct, to maintain, and to operate public highways in the State of Colorado.  

15. Applicant Bennett is the town in which the proposed new pedestrian sidewalk/pathway is proposed to be constructed.  

16. Intervenor UPRR is the railroad company that owns the tracks in question at the crossings at which the new pedestrian sidewalk/pathway is proposed to be constructed.  

17. The crossing at issue in this proceeding is Palmer Street in Bennett, Colorado.  The proposed Project will cross a UPRR mainline track and a UPRR spur track.  The DOT National Inventory number of the UPRR mainline crossing is 805518J, and the DOT National Inventory number for the UPRR spur crossing is 813931L.  

18. As planned, the Project is a part of a defined pedestrian/bicycle path for school children; and the defined pedestrian/bicycle path will provide notice to motorists that pedestrians and/or cyclists may be present.  This defined path will direct pedestrians and bicyclists to cross State Highways 26 and 79 at designated locations and will connect to the Town’s central pedestrian and bike path through Brother’s Four Park, which connects to a path extending to a new King Soopers development a mile south of Bennett.  

19. The plans provided in the Application show that a new six-foot wide concrete sidewalk trail is to be constructed on the west side of the existing Palmer Avenue.  Two new crossing surface panels will be added:  one along the mainline track and one along the siding track.  No change to the grade or profile of the existing Palmer Avenue is proposed.  

20. The Applicants state that existing traffic volumes at the crossing are currently 4,300 vehicles per day (VPD) with traffic volumes projected to increase to 4,990 VPD by 2014.  Currently, approximately 18 trains per day pass through the crossings; and trains are forecasted to increase to 23 trains per day by 2014.  

21. At the time the Application was filed, construction on the Project was expected to begin March 1, 2010 and to be completed by April 30, 2010.  As a condition of granting the Application, the Commission will require Applicants to inform the Commission, in writing and within ten days of completion, that the pathway/bicycle path is completed and operational.
  As an additional condition of granting the Application, the Commission will require Applicants to file, on or before March 31, 2010, signed copies of the Construction and Maintenance Agreement with UPRR.  The Commission expects that construction on this Project will not begin until this signed agreement has been filed with the Commission.  

22. The Applicants estimate the cost of the Project at $157,710.  Funding for the Project will come from CDOT and from the Adams County Open Space Grant Program.  

23. Pursuant to the Commission’s rules, Applicants will be responsible for maintenance of the roadway and the new pedestrian/bicycle path.  The UPRR will continue to be responsible for maintaining its track, rails, ties, warning devices, crossing surfaces, and other railroad equipment and appurtenances.  

24. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. The Application filed by the Colorado Department of Transportation and the Town of Bennett on October 13, 2009 is granted.  

2. Subject to the conditions set out in this Decision, the Colorado Department of Transportation and the Town of Bennett are authorized to construct a sidewalk/pathway over the two tracks of the Union Pacific Railroad Company (DOT National Inventory No. 805518J and DOT National Inventory No. 813931L) between Colorado State Highway 36 and Colorado State Highway 79, at Palmer Street in Bennett, Colorado (the Project).  

3. Subject to the conditions set out in this Decision, the Colorado Department of Transportation and the Town of Bennett are authorized and ordered to proceed with construction of the Project.  

4. As a condition on the authority granted in Ordering Paragraph No. 2, the Colorado Department of Transportation and the Town of Bennett shall pay the costs of the Project.  

5. Pursuant to Rule 4 Code of Colorado Regulations 723-7-7211(c), the Colorado Department of Transportation and the Town of Bennett shall maintain the new path up to the end of ties at their expense.  

6. Pursuant to Rule 4 Code of Colorado Regulations 723-7-7211(a), Union Pacific Railroad Company shall maintain its track, ties rails, warning devices, crossing surfaces, and other railroad equipment and appurtenances at its expense.  

7. As a condition on the authority granted in Ordering Paragraph No. 2, on or before March 31, 2010, the Colorado Department of Transportation and the Town of Bennett shall file with the Commission signed copies of the Construction and Maintenance Agreement.  Construction of the Project is not expected to begin until this agreement is filed.  

8. As a condition on the authority granted in Ordering Paragraph No. 2, the Colorado Department of Transportation and the Town of Bennett shall inform the Commission, in writing and within ten day after completion of the Project, that the crossing construction is complete and that the crossing is operational.  The Commission expects this written notification to be filed approximately April 30, 2010.  That said, the Commission understands that, depending on changes or delays to the construction schedule, the written notification may be provided earlier or later than this date.  

9. The Commission retains jurisdiction to enter further orders as necessary.  

10. Docket No. 09A-720R is closed.  

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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�  Based on the construction schedule in the Application, the Commission will expect the written notification sometime around April 30, 2010.  That said, the Commission understands the written notification may be provided earlier than or later than April 30, 2010, depending on changes or delays to the construction schedule.  
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