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I. STATEMENT  

1. On December 3, 2009, Kim Riley, doing business as People's Wheels (People's Wheels or Applicant), filed a Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  That filing commenced this docket.  On January 19, 2010, People's Wheels filed a correction to, and a supplement to, the December 3, 2009 filing.  Reference in this Order to the Application is to the Application filed on December 3, 2009 as corrected and supplemented on January 19, 2010.  

2. On December 7, 2009, the Commission issued its Notice of Applications Filed in this proceeding (notice given at 3); established a 30-day intervention period; and established a procedural schedule.  Decision No. R10-0147-I vacated that procedural schedule.  

3. The Commission referred this matter to an Administrative Law Judge (ALJ).  

4. Fresh Tracks Transportation LLC (Fresh Tracks), timely intervened of right in this proceeding and opposes the Application.  

5. The intervention period expired on January 6, 2010.
  Fresh Tracks is the Intervenor.  Applicant and Intervenor, collectively, are the Parties.  

A. Evidentiary Hearing and Procedural Schedule.  

6. By Minute Order dated January 20, 2010, the Commission deemed the Application complete as of January 20, 2010.  Pursuant to § 40-6-109.5, C.R.S., absent an enlargement of time by the Commission or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from that date (i.e., August 19, 2010).  

7. In order to schedule a hearing and to establish a procedural schedule, the ALJ scheduled a prehearing conference in this matter for March 2, 2010.  Decision No. R10-0147-I.  Review of the Commission file in this proceeding reveals that, on February 19, 2010, the Order was mailed in the U.S. Mail to Fresh Tracks at the address on file with the Commission.  

8. The ALJ held the prehearing conference as scheduled.  Applicant was present and participated.  

Fresh Tracks was not present, had contacted neither the Applicant nor Staff of the Commission regarding the prehearing conference, and had not contacted the ALJ regarding the prehearing conference.  The ALJ finds that, by its failure to appear, Fresh Tracks waived its right to participate in the scheduling of the evidentiary hearing and in the establishing of the 

9. procedural schedule.  Consequently, Fresh Tracks will take the procedural schedule and the evidentiary hearing date and location as established in this Order and may not move to reschedule the evidentiary hearing date or to hold the evidentiary hearing in a different location.  

10. At the prehearing conference, the Applicant agreed to the following procedural schedule:  (a) on or before March 22, 2010, Applicant will file its list of witnesses and copies of the exhibits it will offer in its direct case; (b) on or before March 30, 2010, Intervenor will file its list of witnesses and copies of the exhibits it will offer in its case; (c) on or before noon on April 5, 2010, the Parties will file any stipulation or settlement agreement reached; and (d) the evidentiary hearing will be held in Denver, Colorado on April 7, 2010.  The ALJ will adopt this procedural schedule as it will permit the Commission to issue its decision in this matter within the § 40-6-109.5, C.R.S., time frame.  

11. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a brief statement of the subject matter area(s) about which the witness is expected to testify.  This information will be provided on the list of witnesses to be filed in accordance with the procedural schedule established in ¶ 10, above.  

12. No person will be permitted to testify (except in rebuttal) unless the person is identified in the list of witnesses filed in accordance with ¶¶ 10 and 11, above.  

13. Complete copies of all exhibits (except an exhibit offered in rebuttal) will be filed in advance of the hearing.  The exhibits will be filed in accordance with the procedural schedule established in ¶ 10, above.  

14. No exhibit will be admitted into evidence (except in rebuttal) unless it has been filed in accordance with ¶¶ 10 and 13, above.  

15. Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 will govern discovery.  

16. If a party wishes one or more of its witnesses to testify by telephone, that party must file a written request for telephone testimony.  That filing is to be made on or before the date on which the requesting party’s list of witnesses and copies of its exhibits are to be filed.  For each witness, the request for permission to offer testimony by telephone shall state the name and telephone number of the witness whose testimony will be offered by telephone and the time at which the witness will be available.  If the request is granted, the ALJ will make arrangements for the testimony to be taken by telephone.  

17. To offer testimony by telephone, the presenting party (i.e., Applicant and Intervenor) must be present in the hearing room.  

B. Fresh Tracks and Legal Counsel.  

18. By Decision No. R10-0147-I, as relevant here, the ALJ ordered Fresh Tracks to choose either to obtain an attorney in this proceeding or to show cause why it need not be represented by an attorney in this case.  Id. at ¶ 13 and Ordering Paragraph No. 2.  If Fresh Tracks chose to obtain an attorney, the attorney was to enter an appearance on or before February 26, 2010.  Id. at ¶ 14 and Ordering Paragraph No. 3.  If Fresh Tracks chose to show cause, then it was to make a filing, on or before February 26, 2010, to show cause why it does not need to be represented by an attorney.  Id. at ¶ 15 and Ordering Paragraph No. 4.  

19. By Decision No. R10-0147-I at ¶ 16, the ALJ specifically advised Fresh Tracks that, if it failed either to show cause or to obtain counsel in accordance with the Order, then the ALJ would order Fresh Tracks to obtain an attorney.  

20. As of the date of this Order, Fresh Tracks has not responded to the order to show cause.  As of the date of this Order, Fresh Tracks has not requested additional time within which to show cause in accordance with Decision No. R10-0147-I.  

21. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney, except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found that, unless an exception applies, a party must be represented by counsel in an adjudicatory proceeding.  In addition, the Commission has held that, if a party does not establish that it falls within an exception, then there are two consequences:  first, filings made by a non-attorney on behalf of the party are void and of no legal effect; and, second, a non-attorney may not represent the party in a Commission adjudicative proceeding.  

22. This is an adjudicative proceeding before the Commission.  Fresh Tracks is a limited liability company, is a party in this matter, and is not represented by an attorney in this proceeding.  

23. Although given the opportunity to establish that it does not need to be represented by an attorney, and although advised of the consequences if it failed to do so, Fresh Tracks failed to establish that it can appear in this proceeding without an attorney.  Therefore, in accordance with Rule 4 CCR 723-1-1201(a), the ALJ finds that Fresh Tracks must be represented by an attorney in this case.  

24. The ALJ will order Fresh Tracks to obtain an attorney to represent it in this case and will order the attorney for Fresh Tracks to enter an appearance on or before March 19, 2010.  
25. Fresh Tracks is advised that, and is on notice that, it cannot proceed in this case without an attorney who is admitted to practice law in, and is in good standing in, Colorado.  
26. Fresh Tracks is advised that, and is on notice that, its failure to obtain an attorney and its failure to have the attorney enter an appearance as required by this Order will result in dismissal of the intervention.  
27. Dismissal of the intervention will leave the Application unopposed and uncontested.  
C. Advisements.  

28. The Parties are advised that, and are on notice that, they are held to the advisements contained in this Order and in Decision No. R10-0147-I.  
29. The Parties are advised that, and are on notice that, if a party seeks to introduce an exhibit at hearing, it is the responsibility of that party to provide a copy of the exhibit at hearing.  The fact that exhibits are prefiled does not relief a party of this responsibility.  
II. ORDER  
A. It Is Ordered That:  
1. The evidentiary hearing of this matter will be held on the following date, at the following time, and in the following location:  

DATE: 
April 7, 2010  

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

2. The following procedural schedule is adopted:  (a) on or before March 22, 2010, Applicant Kim Riley, doing business as People's Wheels, shall file her list of witnesses and copies of the exhibits she will offer in her direct case; (b) on or before March 30, 2010, Intervenor Fresh Tracks Transportation LLC (Fresh Tracks) will file its list of witnesses and copies of the exhibits it will offer in its case; and (c) on or before noon on April 5, 2010, the Parties will file any stipulation or settlement agreement reached.  

3. By failing to appear at the scheduled prehearing conference, Fresh Tracks waived its right to participate in the scheduling of the evidentiary hearing and the establishing of the procedural schedule in this matter.  

4. Fresh Tracks is bound by, and may not request rescheduling or modification of, the evidentiary hearing date and location scheduled by this Order.  

5. Fresh Tracks is bound by, and may not request modification of, the procedural schedule established by this Order.  

6. Rule 4 Code of Colorado Regulations 723-1-1405 shall govern discovery in this matter.  

7. Fresh Tracks shall obtain an attorney, licensed to practice law in Colorado and in good standing, to represent it in this proceeding.  

8. The attorney for Fresh Tracks shall enter an appearance in this proceeding on or before March 19, 2010.  

9. If the attorney for Fresh Tracks does not enter an appearance as required by Ordering Paragraph No. 8, then the intervention of Fresh Tracks shall be dismissed.  

10. If the intervention of Fresh Tracks is dismissed, the Application filed on December 3, 2009 will be unopposed and uncontested and may be considered pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1403.  

11. The Parties shall make the filings in accordance with the provisions of this Order and as discussed above.  

12. The Parties shall be held to the advisements as stated above and in previous Orders entered in this docket.  

13. This Order is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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�  On January 8, 2010, Rainbows, Inc., doing business as 453-TAXI (453-TAXI), filed its intervention in this matter.  Applicant opposed the intervention as untimely.  For the reasons stated in Decision No. R10-0168, the ALJ denied the 453-TAXI intervention.  
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