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I. statement

1. On December 16, 2009, the Boulder County Railway Historical Society (BCRHS) filed an application for a Certificate of Public Convenience and Necessity (CPCN) to Operate a Train on the Leased Portion of the Regional Transportation District Boulder (RTD) Branch in Weld and Boulder Counties, CO (Application).  BCRHS sought a CPCN to operate a dinner and heritage train on track leased from RTD.  According to the Application, BCRHS proposed to operate initially on the eastern portion of the line between State Highway 287 and the end of the track near I-25.  Operations would extend on the western portion of the line into Boulder at a later date after maintenance on the line was performed.  BCHRS proposed that two trains per week would initially operate year round, with ten trains per week running during the summer months.  Trains would travel less than ten miles per hour.

2. On December 24, 2009, the Commission issued notice of the Application.

3. On January 20, 2010, BCRHS filed an amendment to the Application.  BCRHS requested that the original Application be amended to specify only that right-of-way and track west of I-25 near Mile Post 10 in the FRA database in Weld County and east of SH-287 near Mile Post 17.8 in Boulder County on the Boulder Industrial Lead.  The track and right-of-way west of SH-287 on the Boulder Industrial Lead was not to be included in the CPCN Application.

4. On January 22, 2010, the Town of Erie filed a Notice of Intervention, and in the Alternative, Motion for Intervention.  The Town of Erie cited jurisdictional issues, zoning and land use issues, safety issues, as well as concerns regarding police and fire emergency access and governmental regulatory issues as support for its intervention in this docket.  

5. On February 2, 2010, the Commission issued Decision No. C10-0109, in which it deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned the matter.

6. On February 16, 2010, BCRHS filed a pleading entitled Withdrawal of Application for Issuance of a Certificate of Public Convenience and Necessity.  According to the pleading, BCRHS requested a withdrawal of its Application based on discussions with the Town of Erie Trustees.  The Town Trustees directed town staff to work with BCRHS to create a new CPCN application which specifies less track mileage for the operation and a different operating schedule from that proposed in the Application.  BCRHS further represents that it intends to work with the Town of Erie to submit a new application with the Commission at some point in the future.  

7. Pursuant to Commission Rule 4 Code of Colorado Regulations 723-1-1309(d), a party “may withdraw an application … upon notification to the Commission and all parties prior to 45 days before the first day of hearing.”

8. BCRHS has filed its Withdrawal of Application within the applicable time period and therefore the pleading is appropriately filed.  Based on the above representations, the undersigned ALJ finds good cause to approve the Withdrawal of Application.

9. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. It Is Ordered That:

1. The Withdrawal of Application for Issuance of a Certificate of Public Convenience and Necessity filed on February 16, 2010 by Boulder County Railway Historical Society is granted without prejudice.

2. The docket is now closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
___________________________________
                           Administrative Law Judge
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