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I. STATEMENT
1. On July 22, 2009, Smart Choice Transportation Services, LLC (Applicant) filed an application for authority to operate as common carrier by motor vehicle for hire to provide transportation in call-and-demand limousine service. (Application).

2. On August 3, 2009, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage 

between:

(A)
all points that are located in an area beginning at the intersection of Santa Fe Drive and C-470 in Highlands Ranch, Colorado; thence west and north along C-470, as extended, to its intersection with U.S. Highway 6; thence east along U.S. Highway 6 as extended, to its intersection with Santa Fe Drive; thence south along Santa Fe Drive to the point of beginning; and 

(B)
all points within one mile of U.S. Highway 285 from its Intersection with C-470 to its intersection with Jefferson County Road 73 in Conifer, Colorado.

3. Intervenors in this matter include Colorado Cab Company, LLC, doing business as Denver Yellow Cab and SuperShuttle International Denver, Inc. (together, Colorado Cab); and MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi). 

4. On September 16, 2009, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

5. Pursuant to Decision No. R09-1196-I, issued October 22, 2009, Applicant was required to either obtain legal counsel, or show cause under Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(b)(II) why a representative of the limited liability company (LLC) may appear without an attorney to represent the interests of the closely-held entity, as provided in § 13-1-127, C.R.S.  

6. On October 27, 2009, Applicant filed a letter with the Commission indicating that Applicant wished to proceed in this matter pro se, represented by an owner of the LLC.  As indicated in Decision No. R09-1196-I, if Applicant wishes to be represented by an individual who is not an attorney, then it must meet the legal requirements established in Rule 4 CCR 723-1-1201(b)(II) that:  (a) Applicant is a closely-held entity; (b) the amount in controversy does not exceed $10,000; and (c) that the officer of the entity has authority to represent the entity in this matter.  

7. A pre-hearing conference was set in this matter for November 9, 2009.  At the appointed date and time, the ALJ convened the pre-hearing conference.  Appearances were entered by Ms. Tammy Lovejoy Teixeira for Applicant, Mr. Richard Fanyo on behalf of Colorado Cab; and Mr. Robert Harris on behalf of Metro Taxi.

8. At the pre-hearing conference, the ALJ further questioned Applicant regarding its request to be represented by an officer of the LLC.  Ms. Teixeira represented that Smart Choice Transportation, LLC is a closely-held entity with only two owners and officers – herself and her husband.  She represented that the amount in controversy does not exceed $10,000 because the LLC’s revenues do not exceed that amount.  Finally, Ms. Teixeira represented that she is authorized to represent the LLC in this Application although no affidavit or authorization was provided verifying that representation.  

9. By oral ruling from the bench, the ALJ found that Applicant met the requirements of Rule 1201(b) and therefore may be represented in this matter by Ms. Teixeira.  It was further noted in the order subsequent to the pre-hearing conference which established a procedural schedule, Decision No. R09-1270-I, that Ms. Teixeira was expected to be fully versed in the Commission’s Rules of Practice and Procedure at 4 CCR 723-1-1000, et seq.

10. Decision No. R09-1270-I further established the following procedural schedule:

December 18, 2009



Applicant’s deadline to file both the






summary of its direct testimony and copies







of the exhibits it will offer in its direct case

January 19, 2010



Intervenor’s deadline to file both the 






summary of its direct testimony and copies







of the exhibits it will offer in its case

January 25, 2010



Cut-off date to propound discovery

February 1, 2010



Deadline to file dispositive motions

February 5, 2010



Deadline to respond to discovery

February 12, 2010



Deadline to file stipulations or settlement 







Agreements

February 22-23, 2010


Evidentiary hearing

11. The evidentiary hearing was subsequently vacated and reset for March 15 and 16, 2010.

12. In addition to establishing a procedural schedule, Decision No. R09-1270-I also set out the requirements for filing witness and exhibit lists, as well as witness testimony summaries.  The Decision held that the testimony in this proceeding would be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), a summary of testimony was to be filed in advance of the hearing.  The summary of testimony was to include at least the following information:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business telephone number; (d) a statement of the content of the witness’s expected testimony; and (e) a statement of the witness’s conclusions or recommendations (and the basis for each conclusion or recommendation).

13. It was further ordered that rebuttal testimony may be presented at the hearing without the necessity of filing in advance of the hearing, a detailed summary of the rebuttal testimony.

14. Notably, the Decision stated that with the exception of a witness offered in rebuttal, a witness would not be permitted to testify unless a summary of the testimony of that witness was filed in advance of the hearing in accordance with this Order.

15. Further, complete copies of all exhibits (except an exhibit offered in rebuttal) were required to be filed in advance of the hearing.  With the exception of an exhibit offered in rebuttal, the Decision explicitly stated that an exhibit will not be admitted unless it has been filed in advance of the hearing.

16. On January 19, 2010, Colorado Cab and SuperShuttle (collectively, Intervenors) filed a Motion in Limine, Motion to Dismiss Application, and Alternative Motion for Extension of Time to File Witness and Exhibit Lists (Motion).  According to the Motion, Invervenors request a Commission Order limiting the evidence which Smart Choice may offer at the hearing in this case.  If that Motion is granted, Intervenors further request that the Application be dismissed because Applicant will be unable to meet its burden of proof.  

17. The Motion states that Applicant failed to file its summary of testimony and copies of its exhibits by the date set out in the Procedural Order (Decision No. R09-1270-I) by the December 18, 2009 deadline.  In addition, Intervenors allege that Applicant has not filed a witness list or copies of its exhibits as of January 19, 2010, the date the Motion was filed.  

18. Intervenors claim they have been adversely affected and materially prejudiced by the Applicant’s failure to file and serve its list of witnesses and copies of its exhibits.  Intervenors further claim that Applicant also failed to advise Intervenors of the witnesses it intends to call or the exhibits it intends to offer at the hearing.  As a result, Intervenors claim they have been precluded from conducting effective discovery and from effectively preparing their direct case.  Therefore, Intervenors request an order prohibiting Applicant from offering testimony of any witness except its representatives, and from offering any exhibits in support of its Application at hearing, except those attached to its Application.  

19. If this request is granted, Intervenors argue that Applicant cannot meet its burden of proof that the Application should be granted.  Applicant bears the burden of proof under Commission Rule 4 CCR 723-1-1500.  Intervenors point out that Applicant must establish that there is a public need for the proposed service and that the service of existing authorized carriers is materially inadequate.  Intervenors go on to argue that this burden can only be met through the testimony of public witnesses and possibly exhibits.  Consequently, since Applicant failed to timely file and serve its witness list and copies of its exhibits and failed to demonstrate good cause for that failure, Applicant should be precluded from presenting either type of evidence in support of the Application.  As a result, the Application should be dismissed because the Applicant cannot meet its burden of proof without the evidence which it should be prohibited from presenting.  

20. On February 5, 2010, Applicant filed its Response to Motion by Petitioner (sic).  Applicant indicates that a summary of witnesses and exhibits were indeed filed by December 18, 2009.  According to Applicant, the documents were filed by fax and hard copies sent via U.S. Mail.  

21. Applicant goes on to argue that Intervenors have not been harmed in any manner.  Further, Applicant maintains that the evidence it fax filed is critical based on the request of the Applicant.  In addition, Applicant requests a mediation session prior to the hearing in order to attempt to find a resolution without the need of a hearing.

II. DISCUSSION AND FINDINGS

22. Interim Order No. R09-1270-I set out the procedural schedule to which the parties in this docket were required to adhere.  As relevant here, Paragraph No. 10 of that Decision required that the Applicant was to file both the summary of its direct testimony and copies of the exhibits it will offer in its direct case.  

23. Paragraph No. 12 of that same Decision described the contents of testimony summaries to include at least the following information:  (a) witness’s name; (b) witness’s address; (c) witness’s business telephone; (d) a statement of the content of the witness’s expected testimony; (e) a statement of the witness’s conclusions or recommendations (and the basis for each conclusion or recommendation.  Paragraph No. 14 provided that with the exception of witnesses offered in rebuttal, a witness would not be permitted to testify unless a summary of the testimony of that witness (as described above) was filed in advance of the hearing.

24. Paragraph No. 15 of Decision No. R09-1270-I required complete copies of all exhibits (except an exhibit offered in rebuttal) to be filed in advance of the hearing.  That paragraph went on to state that with the exception of an exhibit offered in rebuttal, an exhibit would not be admitted unless it had been filed in advance of the hearing.

25. Applicant claims its witness summaries and exhibit lists were filed as required by December 18 2009 by fax and originals were subsequently sent to the Commission by U.S. Mail.  In addition, Applicant claims a certificate of service was sent to attorneys for both Intervenors in this docket with a copy of all evidence filed by Applicant.

26. Commission Rule 4 CCR 723-1-1204(III) requires that “[i]f a proceeding has been referred to an … administrative law judge, a person filing any document shall file an original and four copies thereof.”

27. Regarding filings made by facsimile, Commission Rule 4 CCR 723-1-1204(b) requires that “[i]f the Commission receives a document via fax, it will be considered filed as of the date and time of the fax if the original and requisite number of copies are filed within one business day of the date of the fax.”  (Emphasis added).  

28. Commission records do not indicate that Applicant in fact faxed a copy of the support letters on December 18, 2009.  Even if Applicant did fax such support letters on that date, Applicant nonetheless violated Rule 1204(b) by failing to file the original and requisite number of copies within one business day of the date of the fax.  Commission records indicate the support letters were not received by the Commission until January 14, 2010.  Nearly a full month after the purported fax filing.  Additionally, there is no proof the support letters were provided to opposing counsel as required by Commission Rule 4 CCR 723-1-1205.  Indeed, Colorado Cab represents that as of January 19, 2010, Applicant had failed to advise it (and presumably Metro Taxi) of the witnesses it intended to call or the exhibits it intended to offer at the hearing scheduled for March 15 and 16, 2010.  There is no reason to question the veracity or credibility of Colorado Cab’s representations.  

29. Rule 1205(a) requires that “[a] person filing any pleading or other document shall also serve a copy, including all supporting attachments or exhibits, upon every other party … in the proceeding.”  (Emphasis added).  The rule goes on to provide that “… service shall be made by hand or through mailing on the same day the document is filed, unless a party expressly agrees by a signed waiver to accept service via fax or electronic mail.”  Rule 1205(d) requires that “[p]roof of service shall be demonstrated through a certificate of service, attached to the document served.”  Most importantly and most relevant to the Motion in Limine and Motion to Dismiss the Application, Rule 1205(d) provides that “[f]or any filed document that does not contain a certificate of service, … that omits from the certificate of service a party’s counsel of record, the Commission will presume that the document has not been served on omitted parties or counsel of record.  This presumption may be overcome by evidence of proper proof.”  

30. While Applicant claims it served Intervenors with copies of the support letters, no proof of service was attached to those letters as required by Rule 1205.  Nor did Applicant provide subsequent evidence in any manner of proof of proper service of process.  

31. Regarding the support letters, while they may be construed as exhibits, they nonetheless fail to provide any reasonable indication of which witnesses Applicant intended to call to testify or the nature of the testimony in summary form as required by Decision No. R09-1270-I.  Further, some of the letters have illegible signatures or missing phone numbers.  

32. Given the violations by Applicant of Commission Rules 1204 and 1205, as well as Applicant’s failure to follow the procedural requirements set out in Decision No. R09-1270-I, the undersigned ALJ finds that it is appropriate to grant Colorado Cab’s Motion in Limine limiting the witnesses Applicant may present at hearing to the principals of Smart Choice Transportation Services, LLC, and limiting the exhibits which may be presented to those attached to Applicant’s application.  

33. Consequently, it is further held that based on the limited evidence Applicant may present through its principals, it cannot meet its burden of proof.  Commission Rule 4 CCR 723-1-1500 provides that “the burden of proof and the burden of going forward shall be on the party that is the proponent of the order.  The proponent of the order is that party commencing a proceeding …”  This standard is identical to the standard set out in the Colorado Administrative Procedures Act (APA) at § 24-4-105(7), C.R.S.  The APA standard provides that “every party to the proceeding shall have the right to present his case or defense by oral and documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts.”  Id.  It is apparent that Applicant’s failure to serve Intervenors in a timely manner and to provide adequate witness and exhibit lists, as well as witness summaries prejudices Intervenors and impinges on each Intervenors’ right to present its case and conduct adequate cross-examination in order to disclose all relevant facts in order to develop a full record.  

34. Because Applicant must establish a public need for the proposed service and that the service of existing authorized carriers is materially inadequate, and because Applicant’s only witnesses are its principals, and its only exhibits are those documents attached to its Application, it is apparent that the Application must be dismissed due to Applicant’s failure to timely file and serve its witness summaries, lists, and copies of its exhibits.  Additionally, Applicant’s response to Colorado Cab’s Motion in Limine failed to demonstrate that it in fact met the procedural requirements of Commission Rules and Decision No. R09-1270-I, nor did it demonstrate good cause for those failures.  Therefore, Colorado Cab’s Motion in Limine is granted and as a result, the Application is dismissed without prejudice.  Applicant may file a new application in the future without restriction.

35. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. It Is Ordered That:

1. The Motion in Limine filed by Colorado Cab Company, LLC doing business as Denver Yellow Cab and SuperShuttle International Denver, Inc. is granted consistent with the discussion above.

2. Smart Choice Transportation Services, LLC (Applicant) is limited to offering only its principals as witnesses and to offering only the attachments to its application as exhibits in this matter.

3. Because of the limitations as to Applicant’s witnesses and exhibits, Applicant is unable to meet its burden of proof, therefore the Application of Smart Choice Transportation Services, LLC for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle is dismissed without prejudice.

4. The docket is now closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� The Commission’s Rules of Practice and Procedure may be found on the Commission’s web site: � HYPERLINK "http://www.dora.state.co.us/puc/" ��www.dora.state.co.us/puc/� 
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