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I. statement

1. On November 13, 2009, Ms. Ann Marie Damian and Mr. John M. Taylor, Jr. (Complainants) filed a Formal Complaint against Mountain Parks Electric, Inc. (Respondent) alleging Respondent has improperly and unilaterally amended its Time of Day rate structure by altering the times which it categorizes as off-peak and peak usage times.  As a result, Complainants allege that they are prevented from realizing promised savings by Respondent and are forced to pay higher per kilowatt hour rates than if they had not relied on Respondent’s representations and promises.  That filing commenced this proceeding.

2. On November 20, 2009, Commission Director, Mr. Doug Dean served an Order to Satisfy or Answer on Respondent, which provided that Respondent had 20 days from service of the Order to satisfy the matters contained in the Complaint or to answer the Complaint.

3. On December 10, 2009, Respondent filed its Answer to the Formal Complaint.

4. This matter was set for hearing by the Commission for January 6, 2010 at 9:00 a.m.

5. On December 8, 2009, Complainants filed a Motion to Continue Hearing Date (Motion).  Complainant requests that the current hearing date of January 6, 2010 be vacated and the hearing reset.  Complainants do not propose an alternate hearing date.  By Decision No. R09-1437-I, issued December 22, 2009, the undersigned Administrative Law Judge (ALJ) granted the Motion, vacated the evidentiary hearing, and set a pre-hearing conference in this matter for January 28, 2010.

6. On January 25, 2010, Complainants and Respondent filed a Joint Motion to Vacate Pre-hearing Conference and Proposed Procedural Schedule.  The parties agreed on a proposed procedural schedule as follows:

Complainant’s witness and exhibit list

and summary of direct testimony due




March 10, 2010

Respondent’s witness and exhibit list

and summary of direct testimony due




April 10, 2010
Complainant’s designation of expert witnesses

and summary of expected testimony and written report due

May 17, 2010
Respondent’s designation of expert witnesses

and summary of expected testimony and written report due

June 17, 2010
Due date for filing any pre-hearing motions


14 calendar days prior to 









first day of hearing

Due date for filing any stipulations reached


5 days prior to first day of









hearing

Evidentiary hearing





2 days
The parties also proposed oral closing arguments at the conclusion of the evidentiary hearing.

7. The proposed procedural schedule will be adopted in part, with two modifications.  First, the due date for filing any dispositive pre-hearing motions will be no later than 20 days prior to the first day of hearing.  Because the Commission’s Rules of Practice and Procedure provide for a 14-day response time to motions, a 20-day deadline prior to hearing will provide sufficient time to consider the motion as well as any response.  Second, the deadline for filing stipulations shall be seven days prior to the first day of hearing.  This deadline shall include the filing of any settlement agreement that resolves the issues between the parties either in full or in part.  

8. No final pre-hearing conference will be scheduled at this time.  Should a party desire to have an additional pre-hearing conference, that party may file an appropriate motion.

9. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), a summary of testimony will be filed in advance of the hearing.  The summary of testimony will include at least the following information:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business telephone number; (d) a statement of the content of the witness’s expected testimony.

10. Rebuttal testimony may be presented at the hearing without the necessity of filing in advance of the hearing, a detailed summary of the rebuttal testimony.

11. With the exception of a witness offered in rebuttal, a witness will not be permitted to testify unless a summary of the testimony of that witness has been filed in advance of the hearing in accordance with this Order.

12. Complete copies of all exhibits (except an exhibit offered in rebuttal) will be filed in advance of the hearing.  (See filing dates in procedural schedule above.)  With the exception of an exhibit offered in rebuttal, an exhibit will not be admitted unless it has been filed in advance of the hearing in accordance with this Order.

13. The provisions of 4 Code of Colorado Regulations (CCR) 723-1-1405 will govern discovery in this proceeding.  The cut-off date to propound discovery shall 15 days prior to the hearing.  The parties are advised that neither discovery requests nor responses to discovery are to be filed with the Commission except as necessary to support a motion or as an exhibit to be used at hearing.  The parties are advised that neither discovery requests nor responses to discovery are to be provided to the ALJ except as necessary to support a motion or as an exhibit to be used at hearing.  The date for filing motions does not apply to motions pertaining to discovery.  

14. Commission Rule 4 CCR 723-1-1100 will govern the treatment of information and documents claimed to be confidential.  The parties will provide directly to (i.e. serve on) the ALJ, a copy of any information or document claimed to be confidential and filed under seal with the Commission.  The copy will be provided at the time the material or document is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.

15. The parties are further advised that, and are on notice that, there are service requirements contained in the Ordering Paragraphs below and the parties will be bound by those service requirements.

II. ORDER

A. It Is Ordered That:

1. The Joint Motion to Vacate Pre-hearing Conference and Proposed Procedural Schedule filed by Anne Marie Damian and John M. Taylor, Jr., Complainants, and Mountain Parks Electric, Inc., Respondent is granted in part consistent with the discussion above.

2. The procedural schedule indicated in Paragraph No. 6 above is adopted with the following modifications:

Complainant’s witness and exhibit list

and summary of direct testimony due




March 10, 2010

Respondent’s witness and exhibit list

and summary of direct testimony due




April 10, 2010
Complainant’s designation of expert witnesses

and summary of expected testimony and written report due

May 17, 2010
Respondent’s designation of expert witnesses

and summary of expected testimony and written report due

June 17, 2010
Due date for filing any pre-hearing motions
20 calendar days prior to 









first day of hearing

Due date for filing any stipulations reached


7 days prior to first day of









hearing

Evidentiary hearing





2 days
3. At the time a motion pertaining to discovery or a response to a motion pertaining to discovery is filed with the Commission, the filing party shall provide a copy of the filing directly to the Administrative Law Judge (ALJ).  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.

4. At the time a pre-hearing motion or a response to a pre-hearing motion is filed with the Commission, the filing party shall provide a copy of the filing directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.

5. At the time a stipulation or settlement agreement is filed with the Commission, the filing party shall provide a copy of the stipulation or settlement agreement directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.

6. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern the treatment of information and documents claimed to be confidential.

7. Counsel for Complainant and Respondent shall confer and determine a date for hearing.  Dates that are not available for the ALJ include the weeks of June 28, 2010 and July 5, 2010.  All other dates are available as of the date of this Order.  Counsel for the parties shall file proposed hearing dates with the Commission by the close of business on March 5, 2010.  

8. The parties shall be held to the advisements in this Order.

9. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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