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I. STATEMENT  

1. By Decision No. C10-0029, the Commission initiated this proceeding when it issued a Formal Complaint, Notice of Proceeding, and Notice of Intervention Period.  In that Order, the Commission also assigned this docket to an Administrative Law Judge (ALJ); gave instructions to the ALJ; waived certain Commission rules; and permitted Staff of the Commission (Staff) to file an amended complaint within a specified time period.  That Order also established the date on which the answer and any motion or other response are to be filed and scheduled the evidentiary hearing in this matter.
  

2. On January 7, 2010, the Commission issued an Order to Satisfy or Answer to Public Service Company of Colorado (Public Service, PSCo, or Respondent).  

3. On January 22, 2010, Staff filed an Amended Formal Complaint.
  In that filing, Staff counsel entered an appearance; and Staff identified the trial advocacy (litigation) staff in this docket.  Additional Staff counsel subsequently entered an appearance in this case.  

4. On January 22, 2010, the Colorado Office of Consumer Counsel (OCC) timely filed its Notice of Intervention of Right and Entry of Appearance in this proceeding.  

5. The Parties in this proceeding are Staff, Public Service, and OCC.  

6. On January 25, 2010, Public Service filed a Motion to Schedule a Prehearing Conference (Motion).  The ALJ granted the Motion and scheduled a prehearing conference in this matter for February 9, 2010.  Decision No. R10-0081-I.  

7. The prehearing conference was held as scheduled.  The Parties were present, were represented by counsel, and participated.  The ALJ made oral rulings during the course of the prehearing conference.  This Order memorializes those oral rulings.  

8. On February 11, 2010, Public Service filed its Answer in this matter.  That filing put the case at issue.  

9. On February 11, 2010, Public Service filed a Motion for Judgment on the Pleadings.  As of the date of this Order, response time for that filing has not run.  

A. Evidentiary Hearing and Procedural Schedule.  

10. At the prehearing conference, the Parties proposed the following procedural schedule:  (a) on or before May 10, 2010, Staff will file its direct testimony and exhibits; (b) on or before June 28, 2010, Respondent and OCC each will file its answer testimony and exhibits; (c) on or before July 19, 2010, Staff will file its rebuttal testimony and exhibits; (d) on or before July 19, 2010, Respondent and OCC each will file its cross-answer testimony and exhibits; (e) on or before August 9, 2010, Respondent and OCC each will file its surrebuttal testimony and exhibits; (f) on or before August 13, 2010, each party will file its corrected testimony and exhibits; (g) on or before August 16, 2010, each party will file its prehearing motions; (h) on or before August 18, 2010, the Parties will file any stipulation or settlement agreement reached; (i) the evidentiary hearing will be held on August 23 through 27, 2010; and (J) on or before September 14, 2010, each party will file its post-hearing statement of position, to which no response will be permitted.  

11. Staff will have the opportunity to present oral sur-surrebuttal at hearing.  

12. On the date on which a party files testimony and exhibits, the filing party will serve on the Parties the workpapers pertaining to the filed testimony and exhibits.  

13. The proposed procedural schedule is predicated on Public Service’s filing its Appendix A for Calendar Year 2009 on or before April 19, 2010.  If this condition precedent is not met, then the procedural schedule may need to be revisited and adjusted.  

14. Taking into consideration the stated predicate, the ALJ finds the proposed schedule to be acceptable as it permits the Commission to issue its decision in this matter within the time frame established in § 40-6-108(4), C.R.S. (that is, on or before December 17, 2010).  The ALJ will adopt the proposed procedural schedule.  

15. No final prehearing conference is scheduled at this time.  Should a party believe that a final prehearing conference would be useful, that party may file an appropriate motion.  

16. If necessary, argument on prehearing motions will be heard as a preliminary matter on the first day of the evidentiary hearing.  

17. The ALJ will order the Parties to file any motion to strike testimony and exhibits within seven calendar days after the filing of the testimony and exhibits to which the motion is directed.  Early filing of a motion to strike testimony and exhibits will allow prompt resolution of such a motion and will assist in maintaining the agreed-upon procedural schedule.  

B. Discovery and Staff Audit.  

18. For purposes of this proceeding and with respect to response time for Staff audit, Staff agreed that the response period for discovery will apply to Staff audit requests.  

19. Except as modified by this Order, the procedures and time frames contained in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 govern discovery in this matter.  

20. Discovery will be propounded electronically.  

21. To the extent possible, response to discovery will be served electronically.  Both responses to discovery that cannot be delivered electronically
 and documents that are provided in response to discovery and that cannot be delivered electronically
 will be served, either by hand delivery or over-night delivery, no later than the response date.  

22. All discovery requests and all responses to discovery that do not contain information claimed to be confidential will be served on all Parties.  

23. All discovery requests and all responses to discovery that contain information claimed to be confidential will be served on those who are permitted to receive information claimed to be confidential.  

24. With respect to the Application (including its attachments and exhibits) and direct testimony and exhibits:  response time to discovery is ten calendar days, and the last day on which to serve discovery addressed to the Application (including its attachments and exhibits) and/or to direct testimony and exhibits is the day on which answer testimony and exhibits are to be filed.  

25. With respect to answer testimony and exhibits:  response time to discovery is ten calendar days, and the last day on which to serve discovery addressed to answer testimony and exhibits is the day on which rebuttal testimony and exhibits and cross-answer testimony and exhibits are to be filed.  

26. With respect to rebuttal testimony and exhibits:  response time to discovery is ten calendar days, and the last day on which to serve discovery addressed to rebuttal testimony and exhibits is the day on which surrebuttal testimony and exhibits are to be filed.  

27. With respect to cross-answer testimony and exhibits:  response time to discovery is ten calendar days, and the last day on which to serve discovery addressed to cross-answer testimony and exhibits is the day on which surrebuttal testimony and exhibits are to be filed.  

28. With respect to surrebuttal testimony and exhibits:  response time to discovery is ten calendar days, and discovery addressed to surrebuttal testimony and exhibits must be served within two calendar days of receipt of the surrebuttal testimony.  

29. Discovery requests served at or after 3 p.m. MT on Friday will be deemed served on the next business day.  Discovery requests served at or after 5 p.m. MT on any day other than Friday will be deemed served on the next business day.  

30. The 10 calendar day response times established in this Order apply irrespective of the number of discovery requests propounded.  Thus, the provision of Rule 4 CCR 723-1-1405(b) that allows a 20-day response period does not apply in this case.  

31. Except in testimony, as an exhibit offered at hearing, or as necessary to support a motion, the Parties will file neither discovery requests nor responses to discovery with the Commission.  

32. Except in testimony, as an exhibit offered at hearing, or as necessary to support a motion, the Parties will serve on the ALJ  neither discovery requests nor responses to discovery.  

33. Motions pertaining to discovery may be filed at any time, the procedural schedule in ¶ 10 notwithstanding.  Responses will be made in writing unless otherwise ordered.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.  

34. A party that files a motion pertaining to discovery or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

C. Information Claimed to be Confidential.  

35. Information claimed to be confidential will be treated in accordance with Rule 4 CCR 723-1-1100.  

D. Filing and Service Requirements, Including Service on the ALJ.  

36. Filing means receipt by the Commission.  Except as provided in Rule 4 CCR 723-1-1204(b) regarding filing by facsimile, a document is not timely filed unless it is received by the Commission on or before the due date.  

37. Discovery.  See discussion above.  

38. Information claimed to be confidential.  A party that files information claimed to be confidential will file that information in accordance with Rule 4 CCR 723-1-1100.  

39. On the day the information is filed with the Commission, the filing party will provide directly to the ALJ a hard (i.e., paper) copy of the information claimed to be confidential.  This will not reduce the number of copies to be filed with the Commission.  

40. Testimony and exhibits.  The Parties will serve testimony and exhibits by electronic means, with no hard copies except as discussed here.  The copies of the testimony and exhibits served electronically will be scanned in such a way as to ensure that all identifying information (e.g., exhibit numbers and sponsoring witness identification) is clearly shown.  Documents that cannot be delivered electronically
 will be served, either by hand delivery or over-night delivery, no later than the due date.  

41. Parties will file their testimony and exhibits with the Commission in hard (i.e., paper) copy.  Each party also will file with the Commission an electronic copy of its testimony and exhibits on a CD ROM in the underlying electronic format.
  

42. On the day that it files testimony and exhibits with the Commission, the filing party will provide directly to the ALJ a hard (i.e., paper) copy of its testimony and exhibits.  This will not reduce the number of copies to be filed with the Commission.  

43. In testimony, cross-examination, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

44. Stipulation or settlement agreement.  The Parties will file, in hard (i.e., paper) copy, any stipulation or settlement agreement and any supporting testimony or documents.  The Parties also will file any stipulation or settlement agreement and any supporting documents on a CD ROM in the underlying electronic format.
  

45. On the day a stipulation or settlement agreement is filed with the Commission, the Parties will provide directly to the ALJ a hard (i.e., paper) copy of the stipulation or settlement agreement and the supporting documents.  This will not reduce the number of copies to be filed with the Commission.  

46. Statements of position.  Statements of position will be filed with the Commission in hard (i.e., paper) copy.  

47. On the day the statement of position is filed with the Commission, the filing party will provide directly to the ALJ a hard (i.e., paper) copy of its statement of position.  This will not reduce the number of copies to be filed with the Commission.  

E.
Advisements.  

48. The adopted procedural schedule is predicated on Public Service’s filing its Appendix A for Calendar Year 2009 on or before April 19, 2010.  If this condition precedent is not met, then the procedural schedule may need to be revisited and adjusted.  

49. The requirements for service of a hard (i.e., paper) copy on the ALJ will continue in effect after the date on which the Commission’s rules pertaining to electronic filing and service become effective.  

50. The Parties and their witnesses must refer to a statutory provision by its Colorado Revised Statutes designation.  The Parties and their witnesses will not refer to enacted legislation by its Senate bill number or its House bill number.  

51. The Parties and their witnesses must provide the decision number when referring to a Commission decision.  

II. ORDER  
A. It Is Ordered That:  
1. The hearing scheduled in this matter for April 20, 2010 is vacated.  

2. The evidentiary hearing is this matter shall be held on the following dates, at the following times, and in the following location:  

DATE:
August 23 through 27, 2010  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

3. The following procedural schedule is adopted:  (a) on or before May 10, 2010, Staff of the Commission (Staff) shall file its direct testimony and exhibits; (b) on or before June 28, 2010, Public Service Company (Respondent) and the Office of Consumer Counsel (OCC) each shall file its answer testimony and exhibits; (c) on or before July 19, 2010, Staff shall file its rebuttal testimony and exhibits; (d) on or before July 19, 2010, Respondent and OCC each shall file its cross-answer testimony and exhibits; (e) on or before August 9, 2010, Respondent and OCC each shall file its surrebuttal testimony and exhibits; (f) on or before August 13, 2010, each party shall file its corrected testimony and exhibits; (g) on or before August 16, 2010, each party shall file its prehearing motions; (h) on or before August 18, 2010, the Parties shall file any stipulation or settlement agreement reached; and (i) on or before September 14, 2010, each party shall file its post-hearing statement of position, to which no response will be permitted.  

4. A Party shall file a motion to strike testimony and exhibits within seven calendar days after the filing of the testimony and exhibits to which the motion is directed.  

5. This Order modifies the provisions of Rule 4 Code of Colorado Regulations 723-1-1405 with respect to discovery.  Except as modified by this Order, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

6. Information claimed to be confidential shall be treated in accordance with Rule 4 Code of Colorado Regulations 723-1-1100.    

7. The Parties shall make the filings and shall abide by the service and filing requirements established in this Order.  

8. The Parties shall provide directly to the Administrative Law Judge the documents discussed above in this Order.  

9. The Parties shall be held to the advisements contained in this Order and in Orders previously entered in this proceeding.  

10. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
_____________________________

                            Administrative Law Judge
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�  On January 27, 2010, Public Service filed a motion for an extension of time within which to file an Application for Rehearing, Reargument, or Reconsideration of Decision No. C10-0019.  For the reasons stated in its Order, the Commission denied that motion.  Decision No. C10-0116.  


�  Reference in this Order to the Complaint is to the Amended Formal Complaint.  


�  This includes, but is not limited to, responses that contain data that are claimed to be confidential.  


�  This includes, but is not limited to:  documents that are voluminous; documents or data that are claimed to be confidential; and documents that are not available electronically.  


�  See note 4, above.  


�  For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (e.g., Excel, Word, WordPerfect) whenever possible.  All spreadsheets must have the various cell formulas or links left intact (i.e., cell formulas should not be converted to values).  To the extent exhibits cannot be provided in an executable electronic format or in instances where a party is concerned about information that can be extracted for such a format, a word searchable Adobe Acrobat PDF format is acceptable.  A listing of exhibits must be included and must identify those exhibits that are not provided in an executable electronic format.  To minimize the size and to allow electronic text searches of the PDF files, all files must be generated from the electronic base format where possible; however, a file may be generated as a scanned image if the base document is not available electronically.  


�  See note 6, above, concerning the underlying electronic format.  
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