Before the Public Utilities Commission of the State of Colorado

Decision No. R10-0149
Docket No. 09A-702W

R10-0149Decision No. R10-0149
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

09A-702WDOCKET NO. 09A-702W
In the Matter of the application of prospect mountain water company, inc. requesting an order granting it: 1) a certificate of public convenience and necessity to provide water service in designated areas within larimer county, colorado; and 2) approval of initial rates and terms and conditions of service to such areas.  
RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE 
G. HARRIS ADAMS 
GRANTING APPLICATION
Mailed Date:  February 22, 2010
I. STATEMENT

1. This matter comes before the Commission for consideration of an Application for a Certificate of Public Convenience and Necessity (CPCN) to provide water service in designated areas within Larimer County, Colorado and approval of initial rates, terms, and conditions of service to such areas filed by Prospect Mountain Water Company, Inc. (Prospect Mountain) on September 29, 2009.  

2. The Commission made a finding during the Commissioners’ Weekly Meeting held on November 12, 2009, that the Commission had jurisdiction over this matter and deemed the application complete.  By Decision No. C09-1334, the matter was referred to the undersigned Administrative Law Judge (ALJ) with directions.

3. By Decision No. R09-1366-I, the intervention deadline in this matter was extended to address the Commission's concern regarding whether the filings received by the Commission from various ratepayers were intended to provide only comments for Commission consideration or if they were intended to request intervention to contest approval of the Application.

4. By Decision No. R10-0001-I, the ALJ scheduled a prehearing conference to address pending procedural motions and other matters raised by the parties.

5. Austin & Nancy Condon (Condons) timely intervened of right.

6. By Decision No. R10-0049-I, the ALJ granted the Prospect Mountain Water Association’s (Association) permissive intervention.  However, the Association was required to obtain counsel or show cause as to why Rule 1201 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 does not require it to be represented in this matter by an attorney at law currently in good standing.

7. On January 19, 2010, Prospect Mountain filed a Motion to Dismiss Prospect Mountain Water Association as an Intervenor Party.

8. On January 29, 2010, the Association filed a letter stating that it would not retain counsel, would not show cause as to whether counsel is required, and requested to withdraw its intervention in this matter.

9. By Decision No. R10-0092-I, the ALJ scheduled a hearing and established a procedural schedule in this matter.

10. By Decision No. R10-0093, the ALJ struck the intervention of the Association in accordance with Decision No. R10-0049-I.

11. On February 18, 2010, the Condons filed correspondence withdrawing their intervention this matter.  

12. On February 4, 2010, Prospect Mountain filed a Motion to Vacate Hearing and to Grant Relief Requested in Application under Rule 1403 of the Rules of Practice and Procedure of the Commission and Section 40-6-109(5), Colorado Revised Statutes as the matter now stands unopposed.

13. Withdrawal of the Condons’ intervention leaves the within application uncontested.

14. No response was filed to the Motion to Vacate Hearing and to Grant Relief Requested in Application under Rule 1403 of the Rules of Practice and Procedure of the Commission and Section 40-6-109(5), Colorado Revised Statutes.  Good cause appearing for the unopposed request, it will be granted.  The Application will be deemed unopposed.

15. Based on the filings discussed above, the Application is uncontested and may be processed under the modified procedure, pursuant to § 40-6-109(d), C.R.S., and Rule 4 CCR 723-1-1403, without a formal hearing.

16. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. Findings and Conclusions

17. Prospect Mountain is a Colorado corporation in good standing with its principal place of business located at 1182 Graves Avenue, Suite C, Estes Park, Colorado, 80517-0473.

18. Prospect Mountain seeks a CPCN to provide water utility service in designated areas within Larimer County, Colorado referred to in the Application.  In addition, Prospect Mountain seeks approval of the initial rates, terms, and conditions as outlined in the pro forma tariff included with the Application pursuant to which such water utility service will be provided.  Finally, Prospect Mountain requests a waiver of Rule 5002(b)(IX) of the Commission’s Rules Regulating Water Utilities, 4 CCR 723-5.  

19. Prospect Mountain’s Application in this proceeding demonstrates that Prospect Mountain possess the financial, operational, and technical wherewithal to provide water utility service in the area for which a CPCN is requested.

20. Prospect Mountain’s Application in this proceeding demonstrates that Prospect Mountain has been providing water service in the area for which it seeks a CPCN since approximately 1969, and there is no other integrated water distribution system in the area from which water service is or can be provided.  As a result, the public convenience and necessity and the public interest are both furthered by authorizing Prospect Mountain to provide water utility service to the territory for which it seeks a CPCN as requested by it in its Application.

21. In its Application, Prospect Mountain states that it does not have audited financial statements as required under Rule 5002(b)(IX) of the Commission’s Rules Regulating Water Utilities, 4 CCR 723-5.  Prospect Mountain further states that the cost to obtain such audited financial statements would constitute an extreme financial burden to Prospect Mountain, and ultimately its customers, without corresponding benefit.  As a result, Prospect Mountain requests a waiver of this requirement of the Commission’s rules.

22. Rule 5101(b)(VII) of the Commission’s Rules Regulating Water Utilities requires that an application seeking a CPCN include a feasibility study for the proposed area to be served.  Rule 5101(b)(VII) further provides that the applicant may request that the most recent audited balance sheet, income statement, statement of retained earnings, and statement of cash flows be submitted in lieu of a feasibility study.

23. In its Application, Prospect Mountain states that because it has been providing water service within its service area as shown in the Application for approximately 40 years, it has not prepared a feasibility study relative to continued service to this area.  In lieu thereof, Prospect Mountain requests that the Commission accept the U.S. Corporation Income Tax Returns for the five prior fiscal years attached to the Application as Exhibit 5 in lieu of a feasibility study.

24. Prospect Mountain provided notice of its Application in this proceeding to end use customers within the proposed service territory by means of a notice included in the normal bi-monthly invoice for water service, or a separate mailing by first class mail.  A copy of the Notice is attached to the Application as Exhibit 7.  Prospect Mountain requests that the Commission’s order in this proceeding find that Prospect Mountain’s provision of customer notice as described therein satisfies the requirements of the Commission’s rules, as well as those of § 40-3-104, C.R.S.

III. ORDER

A. The Commission Orders That:

1. The intervention of Austin and Nancy Condon is withdrawn.

2. The Motion to Dismiss Prospect Mountain Water Association as an Intervenor Party filed by Prospect Mountain on January 19, 2010, is denied as moot.

3. The Motion to Vacate Hearing and to Grant Relief Requested in Application under Rule 1403 of the Rules of Practice and Procedure of the Commission and Section 40-6-109(5), Colorado Revised Statutes, filed February 4, 2010, is granted.

4. Prospect Mountain Water Company, Inc.’s request for a waiver of Rule 5002(b)((IX) of the Commission’s Rules Regulating Water Utilities, 4 Code of Colorado Regulations 723-5 is granted.

5. Prospect Mountain Water Company, Inc.’s request to provide substitute information than what is required by Rule 5101(b)(VII) of the Commission’s Rules Regulating Water Utilities is granted.

6. Prospect Mountain Water Company, Inc.’s Application for Certificate of Public Convenience and Necessity to provide water service in designated areas within Larimer County, Colorado, is granted.

7. The proposed tariff sheets attached as Exhibit 6 to the Application are just, reasonable, and not unduly discriminatory.

8. No more than ten days after this Decision becomes the Decision of the Commission, if that is the case, Prospect Mountain Water Company, Inc. shall file with the Commission, on not less than one business day’s notice, an Advice Letter and proposed tariffs containing tariff sheets identical in all material respects to the proposed tariff sheets attached as Exhibit 6 to the Application.  

9. The form of Prospect Mountain Water Company, Inc.’s notice to customers is found to meet the requirements of the Commission’s rules, as well as those of § 40-3-104, C.R.S.

10. The hearing scheduled in this matter to commence on March 1, 2010, is vacated.

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_____________________________


Administrative Law Judge
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