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I. statement
1. On August 14, 2009, the City and County of Denver (Denver) and the Urban Drainage and Flood Control District (District) (collectively Applicants) filed an application seeking authority to construct, operate, and maintain a grade-separated pedestrian and bicycle crossing along the north bank of the South Platte River under the railroad tracks of the BNSF Railway Company (BNSF) in Denver, Colorado.  No National Inventory Crossing No. yet exists for this crossing.

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to §40-6-1-8(2), C.R.S. on August 25, 2009.  

3.  On July 9, 2009, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF does not oppose the project in question.  BNSF does discuss that there are a number of errors in the Application that should be corrected before any improvements are initiated at this proposed crossing.
4. On October 5, 2009, pursuant to Decision No. C09-1122, the Commission deemed the application complete and referred the matter, to the undersigned Administrative Law Judge (ALJ) for disposition.  The Commission expressed that it believed that with an amendment to the application correcting some errors and addressing the concerns raised, the Application would become uncontested.
5. On December 9, 2009, the Applicants filed a Motion to Accept Amended Application and an Amended Application for the proposed grade separated structure.

6. On December 21, 2009, BNSF filed an Amended Entry of Appearance and Notice of Intervention as a Matter of Right.  BNSF states that the errors previously noted has been corrected, and since the application now clearly states who is performing what work and states that the Applicant is agreeing to pay for all working included in both cost estimates, BNSF is not opposed to the Application.  BNSF requests the Commission direct that no improvements be initiated without there being in place a signed Construction and Maintenance Agreement between BNSF and the Applicants.

7. The Application is now uncontested, and may be processed under the modified procedure, pursuant to §40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, without a formal hearing.

8. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.
II. findings and conclusions

9. The Commission has jurisdiction in the matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.

10. Denver is a legally and regularly created, established, organized, and existing home rule city, municipal corporation and political subdivision under provisions of Article XX of the Constitution of the State of Colorado and the Home Rule Charter of the City and County of Denver, with authority to construct, maintain, and operate public works projects.  Denver shall own and be responsible for maintenance of the proposed crossing project.
11. The District is a body corporate and politic, a political subdivision of the State of Colorado, and a municipal corporation under the provisions of § 32-11-101, et. seq., C.R.S., with authority to construct, maintain, and operate capital improvement projects.  The District is responsible for designing and constructing the proposed crossing.  
12. BNSF is the railroad company that owns the tracks in question at the proposed crossing.  BNSF does not oppose or contest the application.

13. The Applicants proposed to construct a new grade-separated pedestrian and bicycle crossing along the north bank of the South Platte River under the BNSF railroad tracks by constructing a box culvert under the tracks of the BNSF.
14. This proposed crossing is part of a flood control construction project to reduce the flooding potential of the South Platte River through West Harvard Gulch.  This phase of the project involves making erosion repairs and channel alignment, which will improve the flood handling capacity and maintainability of the South Platte River.  At the same time, the pedestrian and bicycle crossing will be constructed to replace an existing informal unimproved trail across the BNSF tracks.  This proposed crossing will link existing portions of the West Harvard Gulch regional trail system with the South Platte River regional trail.

15. Given that the pedestrian and bicycle crossing will be underneath the railroad, there are no clearance issues for the railroad, and the Commission’s minimum clearance rules do not apply.

16. The Applicants state that there are currently on average two train movements per day over the proposed crossing with timetable speeds of 10 miles per hour.  Neither the number of train movements nor the speed is projected to change significantly over the next 10 years.  The Applicants project that the pedestrian and bicycle traffic using the crossing is expected to reach approximately 100 crossings per day.
17. BNSF, at the District’s expense, will remove and replace the railroad tracks and switch to allow the District to construct the box culvert under the railroad tracks.  The estimated costs of the project are $137,530 for the removal and replacement of the railroad tracks and switch, and $263,000 for the construction of the proposed box culvert crossing.  Costs will be paid for by Denver and the District as shown in Exhibit E to the application.

18. The Applicants estimate to start construction of this project in October 2009 and be complete by March 2010.

19. The Commission will require that the Applicants filed signed copies of the Construction and Maintenance Agreement as soon as possible, but in no case, no later than March 31, 2010.  Construction is not expected to begin on the project until the signed Construction and Maintenance Agreement has been filed with the Commission.

20. The Commission will also expect the Applicants to inform the Commission in writing that the new crossing is complete and operational within ten days of completion.  The Commission will initially expect this letter sometime around March 31, 2010.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

21. Denver will maintain the grade-separated crossing once completed.

22. Based on the Application, a new National Crossing Inventory No. has not been assigned to this crossing.  BNSF will be required to file a copy of the FRA inventory sheet with the Commission showing the new crossing number assigned to this crossing.  BNSF shall file the new crossing number with the Commission by March 31, 2010.
III. ORDER

A. The Commission Orders That:

1. The unopposed application filed by the City and County of Denver (Denver) and the Urban Drainage and Flood Control District on August 14, 2009, and amended on December 9, 2009, requesting authority to construct, operate, and maintain a grade-separated pedestrian and bicycle crossing along the north bank of the South Platte River under the railroad tracks of the BNSF Railway Company (BNSF) in Denver, Colorado is granted.
2. The Applicants are authorized and ordered to proceed with construction of the new pedestrian and bicycle grade separation. 

3. The Applicants shall pay for the costs of this project as outlined in Exhibit E to the application.
4. Denver shall maintain the grade-separated crossing at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

5. BNSF shall maintain its track, tiles, rails, switches, and appurtenances at its expense pursuant to Rule 4 CCR 723-7-7211(a).

6. The Applicants shall file signed copies of the Construction and Maintenance Agreement with the Commission by March 31, 2010.  Construction is not expected to begin until this agreement is filed.

7. BNSF shall file a copy of the FRA inventory sheet showing the new number assigned to this crossing with the Commission by March 31, 2010.

8. The Applicants shall inform the Commission in writing that the crossing construction is complete and the crossing is operational within ten days after completion.  The Commission shall expect this letter sometime around March 31, 2010.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. The Commission retains jurisdiction to enter further orders as necessary.

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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