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I. STATEMENT

1. On November 6, 2006, CAM-Colorado, LLC (CAM) filed an Application, pursuant to Rule 1303 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 and Rule 7204 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7, in which they seek a Commission order granting authority to construct a new grade-separated crossing of the proposed new CAM rail spur with Colorado State Highway 139 (SH 139) at approximately mile marker 9.4.  The Application commenced Docket No. 08A-608R.

2. By Decision No. C09-0767, dated July 17, 2009, the Commission required CAM to amend its application showing proposed changes to the structure with such amendment being accompanied by a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the amendment.  It was further ordered that CAM file a copy of the Stipulation signed by CAM, Colorado Department of Transportation, Mesa County, and Slate River so that the record in this matter is complete. Thereafter, the Commission requested that the undersigned Administrative Law Judge review the expanded record in this matter and issue a Recommended Decision on the expanded record.

3. By Decision No. R09-1160-I, Applicant was ordered to show cause why the docket should not be closed for failure to comply with Decision No. C09-0767 or to prosecute the Application with due diligence. 

4. On November 6, 2009, the Response to Interim Order of Administrative Law Judge G. Harris Adams Requiring Applicant to Show Cause (Response) was simultaneously filed with the Amended Application by CAM-Colorado, LLC for the Colorado State Highway 139 Grade Separated Crossing.  

5. On November 16, 2009, the Motion for Leave to File Reply; Reply to CAM’s Response to Order to Show Cause (Reply) was filed. The County addresses statements made by CAM in response to the Order to Show Cause.  Mesa County reports substantial delay in the progress of the environmental statement and contends that substantial uncertainty remains as to whether CAM will be the winning bidder for any coal lease and whether modifications to the scope of the environmental impact statement will impact the evidence in this proceeding regarding the crossing proposed or the location of any crossing.  In light of the concerns, expressed in more detail in the filing, Mesa County is not "presently willing to enter into the stipulation with CAM and the other parties regarding the grade separated crossing of SH 139 as it appears a great deal of uncertainty surrounds CAM’s application." Reply at 3.

6. On November 25, 2009, the Response to Mesa County's Motion for Leave to File Reply was filed by CAM.  CAM contends that Mesa County's reply is procedurally inappropriate, because the order to show cause was issued solely to CAM. Under the Commission's rules of practice and procedure a reply to such filing is not permitted. CAM goes on to address some concerns raised in Mesa County’s reply.  CAM states: 
[n]othing in these respects has changed since the inception of the proceedings on SH 139. It has always been true that following the Final EIS and Record of Decision, the coal lease area would be subject to a competitive bid process by BLM…. Postponing PUC decisions on CAM's requested crossing would significantly, and needlessly, delay the construction of this project after the BLM's decision.  
Further, without any foundation presented, CAM contends that changes to the pending environmental impact statement will not affect the proposed crossings.

7. CAM’s explanation for its lack of response to the Commission decision is unconvincing. However, in light of the fact that no specific deadline for filing the amendment was established, and because the amendment has now been filed, the show cause order will be discharged.  

8. Because the stated cause for the long-delayed response rests little on the accuracy of CAM’s statements regarding Mesa County’s involvement, and because the sua sponte order to show cause was directed to CAM, the motion for leave to file reply will be denied.

II. ORDER

A. The Commission Orders That:  

1. The order to show cause in Decision No. R09-1160-I is discharged.

2. Mesa County's Motion for Leave to File Reply is denied.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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