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I. STATEMENT
1. On August 14, 2009, Applicant Denver Casino Shuttle, LLC (Denver Casino Shuttle) filed its application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

2. On August 17, 2009, the Commission published notice of the application in its Notice of Application Filed.  As originally noticed, Applicant requested:

authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage in call-and-demand limousine and charter service 

between all points within a one-mile radius of the intersection of Colfax and Broadway, Denver, Colorado, on the one hand, and all points in Black Hawk, Colorado, and Central City, Colorado, on the other hand. 

RESTRICTION:

This application is restricted against providing any transportation service to or from the intersection of 15th Street and Glenarm Street, Denver, Colorado.

3. During the Commission’s weekly meeting held on September 23, 2009, the application was deemed complete and referred to the undersigned administrative law judge (ALJ) for disposition.

4. Black Hawk Central City Ace Express, Inc. (Ace Express), timely intervened of right.  

5. Denver Casino Shuttle and Ace Express are the only parties to this proceeding.

6. On October 30, 2009, a stipulation was submitted for filing by Denver Casino Shuttle and Ace Express to resolve the parties’ differences.  Based upon informal communication thereof, the hearing previously scheduled in this matter was vacated.

7. The stipulation, included Applicant’s request to amend the application filed in this matter as follows:

Passengers and their baggage:

Between Black Hawk and Central City, Colorado, on the one hand, and on the other hand:

(I)
Points in an area beginning at the intersection of Colfax Avenue and Speer Boulevard, then North on Speer Boulevard to 1-25, then South on 1-25 to Colfax Avenue, then East on Colfax Avenue to Speer Boulevard,

(II)
Points in an area beginning at the intersection of Platte River and 23rd Street, then Southeast along 23rd Street to Broadway, then South on Broadway to 16th Street, then Northeast 16th Street to the Platte River, then Northeast along the Platte River to the point of beginning, and

(III)
The Irish Snug, located at 1201 East Colfax Avenue, Denver, Colorado. 

8. By Decision No. R09-1251-I, the stipulation was rejected as stated therein.  Generally, the stipulated authority exceeded the scope of notice provided in this matter and was otherwise found not sufficiently clear.

9. On December 14, 2009, a second stipulation was filed by the parties (Stipulation).  The Stipulation states that a map is attached showing a one-mile radius from the intersection of Colfax Avenue and Broadway, Denver, Colorado; however, no such map was included.

10. By Decision No. R09-1436-I, a hearing was scheduled to consider the Stipulation filed on December 14, 2009 in this matter.  It was noted therein that the questions remain as to the parties’ agreement to the extent that the territory described in paragraphs I and II on the other hand could not be depicted on a map.  To address such questions, it was suggested that the parties might file a map depicting their understanding of the geographic territory of the stipulated authority described in paragraphs I and II on the other hand.  

11. On December 28, 2009, Applicant filed a map in response to Decision No. R09-1436-I.

12. On January 4, 2010, Ace Express filed its Joinder in Map joining in the map submitted by Applicant on December 28, 2009.

13. The hearing scheduled to consider the stipulation filed by the parties herein will be vacated so that the filed stipulation may be considered further in light of the map filed.

14. The Stipulation, included Applicant’s request to amend the application filed in this matter as follows:

Passengers and their baggage

In call and demand limousine service and charter service

Between Black Hawk and Central City, Colorado, on the one hand, and on the other hand:

(I)
Points within an area beginning at the intersection of Colfax Avenue and Speer Boulevard, in Denver, Colorado, then North on Speer Boulevard to a point which is one (1) mile northwest of the intersection of Colfax Avenue and Broadway, then South along a line one-mile North and West of the intersection of Colfax and Broadway to Colfax Avenue, then East on Colfax Avenue to Speer Boulevard.

(II)
Points within an area beginning at a point on 23rd Street which is one (1) mile North of the intersection of Colfax Avenue and Broadway, then Southeast along 23rd Street to Broadway, then South on Broadway to 16th Street, then Northwest on 16th Street to a point one (1) mile Northwest of the intersection of Colfax Avenue and Broadway, then Northeast along a line which is one (1) mile Northwest of Colfax Avenue and Broadway to the point of beginning.

(III)
The Irish Snug, located at 1201 East Colfax Avenue, Denver, Colorado. 

Restricted against service non-radially (a) between Black Hawk and Central City, Colorado; and (b) between the areas described in I and II above and the Irish Snug.

RESTRICTIONS: 

(1)
Restricted against transportation service non-radially (a) between Black Hawk and Central City, Colorado; and (b) between the areas described in I and II above and the Irish Snug.

(2)
Restricted against transportation service to, the intersection of 15th Street and Glenarm Street, Denver, Colorado.

15. Rule 1204(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, requires filing of the original and requisite numbers of copies of filings submitted via facsimile within one business day.  The parties failed to file the original in accordance therewith of the Stipulation or map filing.

16. To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the authority and any restriction on that authority must be unambiguous and must be contained wholly within the certificate.  Both must be worded so that a person will know, from reading the certificate and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority must be found within the four corners of the certificate, which is the touchstone by which one determines whether the operation of a common carrier is within the scope of its Commission-granted authority.  The proposed amendment to the Application meets these standards, with some modification.

17. The undersigned continues to have concern with the description of points of origin in two locations on the one hand (e.g., Black Hawk and Central City).  Now that the parties have clarified that service will not be authorized between Black Hawk and Central City, the proposed authority will be restated to clarify the distinct service intended.

18. As filed, the undersigned is unable to depict the territory described in paragraphs I and II on the other hand on a map.  However, the parties filed a map depicting the intended geographic territory.  Thus, to the extent of conflict between the Stipulation and the map filed in response to Decision No. R09-1436-I, discrepancies must be reconciled.  While disparities are not anticipated to be of significance, the stipulation will be modified to clarify the authority granted.

19. Next, the first restriction is duplicated and one instance would be stricken as redundant.  Regrettably, the next modification is to strike the restriction as it is unnecessary.  While clearly intended to address a concern raised in Decision No. R09-1436-I, it is also clear that the concern was misplaced.  Upon further consideration, the grant of a radial authority cannot infer a grant of greater authority.  In light of the clarified statement of authority, the first restriction becomes unnecessary.

20. Applying the foregoing modifications to the Stipulation, the Application will be amended to request the following authority:

For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers and their baggage in call and demand limousine service and charter service

I.
Between all points within the City of Black Hawk, Colorado, on the one hand, and on the other hand:

(A)
points within an area beginning at the intersection of Colfax Avenue and Speer Boulevard, in Denver, Colorado; then north to a point on Speer Boulevard that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with Colfax Avenue; then east on Colfax Avenue to the point of beginning.

(B)
points within an area beginning at the intersection of 23rd Street and Broadway, in Denver, Colorado; then north to a point on 23rd Street that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with 16th Street; then south and east on 16th Street to the point of beginning 

(C)
The Irish Snug, located at 1201 East Colfax Avenue, Denver, Colorado. 

II.
Between all points within the City of Central City, Colorado, on the one hand, and on the other hand:

(A)
points within an area beginning at the intersection of Colfax Avenue and Speer Boulevard, in Denver, Colorado; then north to a point on Speer Boulevard that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with Colfax Avenue; then east on Colfax Avenue to the point of beginning.

(B)
points within an area beginning at the intersection of 23rd Street and Broadway, in Denver, Colorado; then north to a point on 23rd Street that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with 16th Street; then south and east on 16th Street to the point of beginning 

(C)
The Irish Snug, located at 1201 East Colfax Avenue, Denver, Colorado. 

RESTRICTIONS: 

A.
Items I and II are restricted against transportation service to the intersection of 15th Street and Glenarm Street, Denver, Colorado.

21. Because the authority intended to be provided for by stipulation is consistent with the foregoing clarifications, the Stipulation and application amended in accordance therewith will be deemed unopposed.  

22. The ALJ finds and concludes that the remainder of the proposed amendment is restrictive in nature, is clear and understandable, and is administratively enforceable.  

23. The restriction to the authority sought by Applicant (i.e., the amendment to the Application) will be accepted as modified by this decision.  

24. Accepting the amendment to the Application has two impacts.  First, the authority sought (as stated in the Notice and the Application) will be amended to conform to the restrictive amendment.  Second, Ace Express’ intervention will be withdrawn in Docket No. 09A-601CP.  

25. Withdrawal of the intervention and dismissal of Ace Express leaves the Application, as amended, uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-24, the uncontested Application may be processed under the modified procedure, without a formal hearing.  

26. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
27. Applicant is a Colorado limited liability company in good standing.  

28. Applicant asks that the Commission issue to it a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.  By the Application, as amended, Ace Express seeks authority to provide the transportation described in paragraph 20 above.   

29. The Verified Application as supplemented establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to be bound by, and to comply with, those Rules.  The Verified Application and its supporting documentation establish that Applicant has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority requested.  Finally, review of the Verified Application and its supporting documentation indicates a need for the proposed service.  Therefore, because the Applicant is fit, financially and otherwise, to perform the proposed service and because the other prerequisites have been met, the certificate should be granted.    

30. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. The requirement to file the original and requisite numbers of copies of filings submitted via facsimile within one business day in Rule 1204(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, is waived sua sponte for the filing by facsimile of the Stipulation on December 14, 2009 and the map on December 28, 2009.  The facsimile copies will be filed.
2. The Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Denver Casino Shuttle, LLC (Denver Casino Shuttle), is amended as set out in the Stipulation filed  December 14, 2009, and as further modified by this Decision.  
3. The intervention filed by Black Hawk City Ace Express, Inc. is dismissed.  
4. The Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Denver Casino Shuttle as that Application has been supplemented and amended, is granted.  
5. The hearing scheduled in this matter to be held on January 6, 2010, is vacated.
6. Denver Casino Shuttle is granted a Certificate of Public Convenience and Necessity as follows:
For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers and their baggage 

in call and demand limousine service and charter service

I.
Between all points within the City of Black Hawk, Colorado, on the one hand, and on the other hand:

(A)
points within an area beginning at the intersection of Colfax Avenue and Speer Boulevard, in Denver, Colorado; then north to a point on Speer Boulevard that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with Colfax Avenue; then east on Colfax Avenue to the point of beginning.

(B)
points within an area beginning at the intersection of 23rd Street and Broadway, in Denver, Colorado; then north to a point on 23rd Street that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with 16th Street; then south and east on 16th Street to the point of beginning 

(C)
The Irish Snug, located at 1201 East Colfax Avenue, Denver, Colorado. 

II.
Between all points within the City of Central City, Colorado, on the one hand, and on the other hand:

(A)
points within an area beginning at the intersection of Colfax Avenue and Speer Boulevard, in Denver, Colorado; then north to a point on Speer Boulevard that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with Colfax Avenue; then east on Colfax Avenue to the point of beginning.

(B)
points within an area beginning at the intersection of 23rd Street and Broadway, in Denver, Colorado; then north to a point on 23rd Street that intersects with a one mile radius that begins at the intersection of Colfax Avenue and Broadway; then south and west along said one mile radius to its intersection with 16th Street; then south and east on 16th Street to the point of beginning 

(C)
The Irish Snug, located at 1201 East Colfax Avenue, Denver, Colorado. 

RESTRICTION: 

A.
Items I and II are restricted against transportation service to the intersection of 15th Street and Glenarm Street, Denver, Colorado.

7. The authority granted in Ordering Paragraph No. 6 is conditioned on Denver Casino Shuttle meeting the requirements contained in this Order and is not effective until these requirements have been met.  
8. All operations under the Certificate of Public Convenience and Necessity granted by this Order shall be in accordance with the authority.  The Commission retains jurisdiction to make such amendments to this authority as deemed advisable.  
9. The right of Denver Casino Shuttle to operate under the Certificate of Public Convenience and Necessity granted by this Order shall depend upon compliance with all present and future laws, regulations, and orders of the Commission.  
10. Denver Casino Shuttle shall not commence operation until it has:  (a) caused proof of insurance or surety bond coverage to be filed with the Commission in accordance with applicable rules; (b) paid to the Commission the applicable vehicle identification fee for each vehicle to be operated under authority granted by the Commission; (c) filed a tariff in compliance with applicable Commission rules, with an effective date no earlier than ten days after filing; (d) paid the applicable issuance fee; and (e) received notice in writing from the Commission that it is in compliance and may begin service.

11. If Denver Casino Shuttle does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

12. Docket No. 09A-601CP is closed.  
13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
14. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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