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I. statement

1. On December 15, 2009, Cbeyond Communications, LLC's Motion to Compel Responses to First Set of Data Request was filed. Cbeyond Communications, LLC (Cbeyond) requests an order compelling Qwest Communications (Qwest) to respond to the following discovery request: "provide each calendar year and from 1996 through 2007, identifying the total amount of bandwidth capacity provided by Qwest to all retail and wholesale end-users."  In addition to the precise discovery request quoted, Cbeyond explained the basis for the discovery requested for approximately one and a half pages.

2. On December 29, 2009, the Response to Cbeyond's Motion to Compel was filed. Qwest responded to the motion and requests that it be denied based on several grounds.

3. Judge Jennings-Fader recently summarized Commission consideration of discovery matters:

General Discovery-Related Principles.  

Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 governs discovery in Commission proceedings.
  That rule incorporates by reference specific provisions of the discovery rules found at Colorado Rules of Civil Procedure (Colo.R.Civ.P.) 26 through 37.  

A party may serve discovery upon another party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Colo.R.Civ.P. 26(b)(1).  The scope of pretrial discovery is broad in order to effectuate its purposes, some of which are:  discovery of relevant evidence, simplification of issues, elimination of surprise at hearing, and promotion of settlement of issues and cases.  Silva v. Basin Western, Inc., 47 P.3d 1184, 1188 (Colo. 2002).  

Consistent with the purposes of discovery, the concept of relevance with respect to discovery is a broad one (Sewell v. Public Service Company of Colorado, 832 P.2d 994, 999 (Colo. App. 1991)) and “is not equivalent to the standard for admissibility of evidence at trial” (Williams v. District Court, 866 P.2d 908, 911 (Colo. 1993)).  The test of relevance for purposes of discovery is whether the information sought “appears reasonably calculated to lead to the discovery of admissible evidence.”  Colo.R.Civ.P. 26(b)(1).  Thus, “[i]nformation is discoverable if it is sufficiently related to the issues in the litigation.”  Williams, 866 P.2d at 914 (Vollack, J., concurring).  The Colorado Supreme Court has emphasized that, “[w]hen resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court, 718 P.2d 1044, 1046 (Colo. 1986).  

This is not to say that the right to pretrial discovery is boundless.  The Colorado Supreme Court has cautioned that,  

[a]lthough the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.  

Silva, 47 P.3d at 1188 (internal citation omitted).  
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4. Cbeyond states that the basis for discovery is derived from the number of connections and access lines reported by Qwest and its investor relation web pages. Cbeyond seeks discovery regarding the relation of such reported information to the capacity provided or available thereby. Such information is sought to determine whether wholesale and retail demand is being taken into account, shared costs are efficiently apportioned, and costs are reasonably allocated in the calculation to Unbundled Network Element (UNE) rates.

5. Qwest opposes the discovery contending that the request is vague and ambiguous; information sought is irrelevant and not likely to lead the discovery of admissible evidence; and it would be unduly burdensome to produce the information. 

6. Cbeyond contends that discovery is also necessary to address Dr. William Fitzsimmons’ rebuttal testimony, at pages 18 to 28. Such testimony, in turn, relies upon Mr. Viveros’ testimony.  A review of the referred testimony of Mr. Viveros indicates that he is comparing updated Total Element Long Run Incremental Cost (TELRIC) costs with those used to derive rates in Docket No. 99A-577T.

7. In addition to 47 Code of Federal Regulations (C.F.R.) 51.505 and 51.511(a) regarding costing and pricing a particular UNE, Cbeyond seeks discovery regarding plant jointly used or shared with other UNE Loop facilities, the apportionment of the cost of such jointly used plant (47 CFR 51.507(c)), and allocation of common costs associated therewith (47 CFR 51.505(c)).  While Qwest’s response addresses the former to provisions, it does not address the latter two provisions.

8. Rule 47 CFR 51.507(c) provides:  “The costs of shared facilities shall be recovered in a manner that efficiently apportions costs among users. Costs of shared facilities may be apportioned either through usage-sensitive charges or capacity-based flat-rated charges, if the state commission finds that such rates reasonably reflect the costs imposed by the various users.”

9. Rule 47 CFR 51.505(c) provides: “Reasonable allocation of forward looking common costs—(1) Forward-looking common costs. Forward-looking common costs are economic costs efficiently incurred in providing a group of elements or services (which may include all elements or services provided by the incumbent LEC) that cannot be attributed directly to individual elements or services.”

10. While Qwest is clearly correct that TELRIC deals with forward looking costs, Qwest has failed to overcome Cbeyond’s argument that discovery sought is calculated to lead to the discovery of admissible evidence regarding the apportionment of cost of joint plant and allocation of common costs.

11. While the information generally sought may be discoverable to consider demand, shared costs, and/or common costs, the form of the question is fatally flawed.  Further, it is not clear that discovery regarding the entire 12-year period is reasonably calculated to lead the discovery of admissible evidence. 

12. Cbeyond contends that the information is quantifiable and readily available upon request; however, it failed to demonstrate that to be the case. To the contrary, Qwest illustratively offers several points of clarification that would be necessary to provide a meaningful answer to the discovery propounded. Even if the discovery were solely addressed to the specific information included on Qwest’s website, it is not clear that the information sought is available based upon the public referenced information.

13. In consideration of the discovery, the undersigned agrees with Qwest’s stated objection that the discovery is impermissibly vague and ambiguous.

II. ORDER
A. It Is Ordered That:

1. Cbeyond Communications, LLC's Motion to Compel Responses to First Set of Data Request filed on December 15, 2009 is denied.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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�  The Commission may modify the time frames and procedures in Rule 4 Code of Colorado Regulations  723-1-1405.  In this proceeding, Decisions No. R09-0868-I and No. R09-1094-I contain such modifications and clarifications.  
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