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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of Exceptions to Recommended Decision No. R10-1240, filed by Taxco, Inc. d/b/a Sunshine Taxi (Sunshine), on December 6, 2010.

B. Background

2. Rockstar Limousine Service, LLC (Rockstar) filed a petition seeking waiver of Rule 6305(b) (age of vehicle), 4 Code of Colorado Regulations (CCR) 723-6.  GISDHO Shuttle Inc. d/b/a American Spirit Shuttle and Sunshine intervened and this matter was assigned to an ALJ.

3. Rockstar holds Commission Registration LL 01810, authorizing it to provide Luxury Limousine transportation as an exempt carrier.  In late 2009, Rockstar acquired a model-year 2000 Chevrolet passenger bus and immediately began refurbishing the interior of the vehicle.  At hearing, Rockstar described the condition of the vehicle as “immaculate” and “basically brand new.”  The ALJ found this evidence was not disputed.  However, Rockstar performed no work of a mechanical nature on the vehicle.

4. A Commission Investigator inspected the vehicle and found the vehicle was properly categorized as an Executive Van and noted it was in good condition.  The Investigator concluded the vehicle qualified as a luxury limousine pursuant to the Commission’s Exempt Passenger Carrier Rules.  Rules 6300 to 6312, 4 CCR 723-6.

5. Rockstar initially sought waiver of Rule 6305(b) indefinitely.  However, at hearing, Rockstar stipulated to a waiver of five years in duration.

6. Rockstar does not compete with any services offered by Sunshine.  

7. In Decision No. R10-1240, the ALJ found Rockstar met its burden to support a variance from the applicable “age of vehicle” standard, and found the record established good cause for the requested waiver.  The ALJ found Rockstar to be a closely held entity that would suffer economic hardship if unable to use the vehicle as proposed.  Further, the ALJ held the balance of the equities weighed in favor of granting the petition because Rockstar would gain no competitive advantage against Sunshine, since they are not in the same business.  The ALJ went on to state, “granting a waiver in this instance represents a more effective implementation of the Commission’s overall policy.”  ¶ 29.  

8. Therefore, the ALJ granted a waiver of Rule 6305(b) for a period of three years.  However, the ALJ ordered Rockstar to demonstrate the vehicle is being maintained in a way that will prevent mechanical or operational failure to the detriment of the traveling public, by requiring inspection pursuant to 49 Code of Federal Regulations Part 396.17.  The Order requires Rockstar to file a completed inspection form with the Commission within 20 days.

C. Findings

9. Sunshine’s Exceptions raise two arguments.  First, Sunshine contends the ALJ erred in granting the petition based on the evidence in the record.  Sunshine contends Rockstar failed to demonstrate any true hardship or issue of equity because any hardship that exists was the result of Rockstar’s own actions.  Further, Sunshine argues the ALJ’s reliance on “the Commission’s overall policy” in paragraph 29 of the Recommended Decision is unduly vague.

10. Second, Sunshine contends that, if any waiver is to be authorized, it should be conditioned on annual inspections.  Sunshine argues the single inspection ordered by the ALJ is insufficient.

D. Conclusions

11. The Commission finds the ALJ sufficiently addressed each of the arguments Sunshine raises in Recommended Decision No. R10-1240.

12. In considering hardship and the balance of the equities, the ALJ acknowledged that Rockstar did face economic hardship in the absence of a waiver.  ¶ 27 (“Petitioner is a closely-held entity and demonstrated that it would suffer economic hardship if unable to use the vehicle as proposed.”).  Further, the ALJ acknowledged the source of this potential hardship was Rockstar’s own actions, but nonetheless found such hardship to exist.  ¶ 28 (“While it is true that Petitioner took the risk of investing in refurbishing the Vehicle knowing that the Commission’s Rules impose a ten-year age limit, the evidence did not establish that Petitioner did so for any improper purpose.”).  Finally, the ALJ found no other party would be negatively affected by granting the waiver.  Id. (“Petitioner gains no competitive advantage over Intervenor because they are not in the same business.”).  Having fully considered the evidence before him, and having applied all relevant legal standards, the Commission finds the ALJ’s decision on this issue should be upheld.

13. Turning to Sunshine’s alternative argument, the Commission believes the ALJ acted within his discretion, in the face of the record, in requiring a single inspection, rather than annual inspections.  

14. Therefore, Sunshine’s Exceptions will be denied.
II. Order

A. The Commission Orders That:

1. The Exceptions to Recommended Decision No. R10-1240, filed by Taxco, Inc. d/b/a Sunshine Taxi (Sunshine) on December 6, 2010, are denied.
2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this order.
3.  This Order is effective upon its Mailed Date.

B. ADOPTED AT THE COMMISSIONERS’ WEEKLY MEETING
December 28, 2010.
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