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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Motion to Reopen the Record (Motion) filed by the Colorado Mining Association (CMA) on December 13, 2010.

B. Findings

2. In its Motion, CMA requests that the record in Docket No. 10M-245E be reopened to allow introduction of new evidence regarding the regulation of ozone by the Environmental Protection Agency (EPA).  In 2008, the EPA adopted a revised ozone National Ambient Air Quality Standard (NAAQS) of 75 parts per billion (ppb).  The 2008 ozone NAAQS was challenged in federal court.  EPA recently made a filing in the federal case, seeking an extension of time for within which to finalize its proposed revision to the ozone standard. 

3. CMA characterizes this filing as a further postponement of the promulgation of a more stringent ozone standard by EPA, and argues EPA’s filing in federal court indicates the EPA will be reevaluating the basis for revising the NAAQS at all.  

4. CMA argues that the implementation of a more stringent ozone NAAQS was a reasonably foreseeable emission reduction requirement identified by the Colorado Department of Public Health and Environment (CDPHE) in evaluating the emission reduction plan submitted by Public Service Company of Colorado (Public Service or the Company) in this Docket.  CMA argues this new information calls the quality of the CDPHE’s evaluation into question and removes a more stringent ozone NAAQS from the realm of “reasonably foreseeable” emission reduction requirements.

5. Encana Oil & Gas (USA), Noble Energy, Inc., and Chesapeake Energy Corporation (collectively, the Gas Intervenors) filed a Response opposing CMA’s Motion on December 14, 2010.  The Gas Intervenors characterize CMA’s motion as an attempt to derail the Commission’s issuance of a final decision by the December 15, 2010 deadline.  Further, the Gas Intervenors claim CMA is misrepresenting the actions of EPA, and that there is no actual evidence that EPA is reconsidering the development of a more stringent ozone standard.

6. On December 14, 2010, the CDPHE filed a Motion for Leave to File a Response to CMA’s Motion to Reopen the Record, as well as a Response in opposition to the Motion.  The CDPHE describes EPA’s actions thusly, “Contrary to the assertions of CMA, EPA is NOT reconsidering whether to revise the ozone standard; it is only seeking additional time to evaluate the scientific information in order to determine where to set the standard within the range already noticed.”  This previously announced standard is 60 to 70 ppm.  The CDPHE argues CMA has mischaracterized the nature and intent of the EPA’s recent announcement regarding a new ozone standard.

C. Conclusions
7. The Commission finds good cause to grant the Commission grant the CDPHE’s Motion for Leave to File a Response to CMA’s Motion to Reopen the Record.

8. CMA’s Motion to Reopen the Record will be denied.  The issues raised in CMA’s Motion are not the type that require the Commission to reopen the evidentiary record in this Docket.  The Commission has deferred to the CDPHE, as the state agency with legal and technical expertise, for determinations regarding which emission reduction requirements are reasonably foreseeable.  See Decision No. C10-1164.  In that capacity, the CDPHE determined a more stringent ozone NAAQS was, in its opinion, reasonably foreseeable.  If CMA believes this was in error, it must challenge the CDPHE’s determination directly. It is not the Commission’s role to second-guess the CDPHE’s evaluation of reasonably foreseeable emission reduction requirements.  Nor has CMA articulated a reason why the Commission should disregard its previous decision deferring such matters to the CDPHE under these circumstances.
II. Order

A. The Commission Orders That:

1. The Motion to Reopen the Record filed by the Colorado Mining Association on December 13, 2010, is denied.
2.  This Order is effective upon its Mailed Date.

B. ADOPTED AT THE COMMISSIONERS’ WEEKLY MEETING
December 28, 2010.
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