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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Request for Clarification of Decision No. C10-1328, Request for Expedited Ruling, and for Waiver of Response Time filed by Public Service Company of Colorado (Public Service or the Company) on December 17, 2010.

B. Findings  
2. The Commission issued Decision No. C10-1328 on December 15, 2010.  In that decision, the Commission addressed the emission reduction plan filed by Public Service in accordance with House Bill (HB) 10-1365.  With regard to Decision No. C10-1328, the deadline for applications for rehearing, reargument, or reconsideration (RRR), as established by § 40‑6‑114, C.R.S., is January 4, 2011.
3. Public Service filed on December 17, 2010, a request for clarification regarding the precise retirement dates for the three coal-fired generation units at Cherokee Station pursuant to the emission reduction plan modified and approved by Decision No. C10-1328.  Public Service also seeks clarification regarding the date by which Arapahoe 4 will be fuel switched from coal to natural gas.  

4. Public Service explains that such clarification is necessary to ensure conformance between the Commission’s decision modifying and approving the Company’s emission reduction plan and the Air Quality Control Commission (AQCC) process “which will include precise dates consistent with the Commission’s order.”  The Company describes these items as “likely non-controversial.”

5. Public Service wants such clarification no later than the start of the hearings on the emission reduction plan before the AQCC on January 7, 2011.  Accordingly, the Company requests that the Commission waive response time to its request.  

6. EnCana Oil & Gas (USA), Noble Energy, Inc., and Chesapeake Energy Corporation (collectively, the Gas Intervenors) filed a response to Public Service’s request for clarification on December 20, 2010, objecting to what it calls a “mini-RRR” to the Commission’s decision.  The Gas Intervenors single out the Company’s request to change the retirement date of Cherokee 3 from 2015 to 2017 as a substantive issue that warrants an opportunity for the parties to be heard.  

7. Peabody Energy Corporation (Peabody) filed a similar response to Public Service’s request for clarification, arguing that it is actually a motion for RRR and that the retirement dates for the units are substantive issues.  Peabody further questions the general propriety of “clarifying” the decision issued on December 15, 2010, outside of the RRR process.  In addition, the Colorado Mining Association and the Associated Governments of Northwest Colorado filed a Joint Concurrence with Peabody’s response.

8. The Colorado Department of Public Health and Environment (CDPHE) also responded to Public Service’s request.  The CDPHE states that to the extent clarification is necessary to ensure the feasibility of the approved emission reduction plan by ensuring system reliability, it supports the Company’s request.  The CDPHE explains that the dates recommended in the Company’s request for clarification are generally consistent with the CDPHE’s assumptions and expectations as set forth in its prior testimony regarding emission reductions.  The CDPHE also supports an expedited ruling on the request explaining that it would need to modify its submittal to the AQCC prior to the January 7 hearing.
C. Conclusions

9. The Commission finds good cause to waive remaining response time to the Request for Clarification, and to issue this order in an expedited fashion.

10. The Commission will deny Public Service’s Request for Clarification, without prejudice should the Company opt to raise these same arguments in a forthcoming RRR Application.  The Commission finds the issues presented in Public Service’s Request for Clarification would be more appropriately raised in an RRR Application, as they are not sufficiently “clarifying” in nature.
11. The Commission is sensitive to the reliability and flexibility issues raised by the Company.  However, in accordance with our understanding of the statute, we do not believe the Company’s clarification must necessarily be issued prior to commencement of the AQCC proceeding on January 7, 2011 in order to ensure the plan is implementable.  
12. Section 40-3.2-208, C.R.S., contains the air quality elements of HB 10-1365.  In describing the AQCC’s treatment of the plan, as approved by the Commission, it states, “the air quality provisions of the emission reduction plan . . . are intended to fulfill the requirements of the state and federal [Clean Air] acts.”  § 40-3.2-208(1), C.R.S.  Those provisions are therefore “proposed by the department to the air quality control commission after the utility files the plan with the commission to be considered for incorporation into the regional haze element of the state implementation plan [(SIP)].”  Id.  The AQCC then “initiate[s] a proceeding to incorporate the air quality provisions of the utility plan into the regional haze element of the state implementation plan.”  § 40-3.2-208(2)(a).  After the proceeding is concluded, “[i]f the final approved provisions of the state implementation plan are not consistent with the air quality provisions of the utility plan, the utility may file a revised utility plan with the commission that modifies the original plan to be consistent with the final approved state implementation plan.”  § 40-3.2-208(3).  

13.   The Commission does not read this statutory language as requiring that the AQCC proceed with exactly the dates approved in the Commission’s Decision No. C10-1328.  In the Commission’s opinion, the phrase “air quality provisions” does not necessarily require the AQCC to include the dates the Commission approves.  In fact, HB 10-1365 provides a mechanism by which alterations to the plan resulting from the AQCC proceeding may be made consistent with the plan approved by the Commission.  The Commission views this language as necessarily providing the AQCC some flexibility to account for any possible minor unforeseen implementation delays in developing its SIP.
14. However, the Commission seeks input from the CDPHE on this matter.  Therefore, if the CDPHE disagrees with our interpretation of its flexibility and authority under HB 10-1365, we strongly encourage CDPHE to file a clarification with the Commission as soon as possible, ideally by December 30, 2010.
II. ORDER

A. The Commission Orders That:

1. The Request for Clarification filed by Public Service Company of Colorado (Public Service or the Company) on December 17, 2010, is denied.

2. The Request for Expedited Ruling and for Waiver of Response Time filed by Public Service on December 17, 2010, is granted.
3. If the Colorado Department of Public Health and Environment wishes to comment on the Commission’s interpretation of § 40-3.2-208, C.R.S., as contained in this Order, it shall do so no later than December 30, 2010.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 28, 2010.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________


MATT BAKER
________________________________

Commissioners










5

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












