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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a letter filed on November 29, 2010, by Behringer Harvard Residences at Cordillera, LLC, doing business as The Lodge and Spa at Cordillera (Lodge and Spa), requesting additional time to complete the requirements of Decision No. C10-0422.

B. Findings

2. The Lodge and Spa, on February 11, 2010, filed an application for permanent authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in charter service between the Lodge and Spa at Cordillera, 220 South Cordillera Way, Edwards, Colorado, on the one hand; and the Eagle County Airport, Eagle Colorado, and Denver International Airport, Denver, Colorado, on the other hand.  The application was restricted:  (A) to providing transportation services to guests of the Lodge and Spa at Cordillera, 220 South Cordillera Way, Edwards, Colorado; and (B) to providing transportation services that either originate or terminate at the Lodge and Spa at Cordillera, 220 South Cordillera Way, Edwards, Colorado.

3. The Commission granted the application filed by the Lodge and Spa in Docket No. 10A-085CP on May 4, 2010, by Decision No. C10-0422.

4. Ordering Paragraph No. 5 of Decision No. C10-0422 states the Lodge and Spa may not commence operations until it has

(a) caused proof of insurance or surety bond coverage to be filed with the Commission in accordance with Rule 6007 of 4 Code of Colorado Regulations (CCR) 723-6; (b) paid to the Commission the applicable vehicle identification fee for each vehicle to be operated under authority granted by the Commission; (c) filed a tariff, in compliance with Rules 1210 of 4 CCR 723-1 and 6207 of 4 CCR 723-6, with an effective date no earlier than ten days after filing; (d) paid the applicable issuance fee; and (e) received notice in writing from the Commission that it is in compliance and may begin service.

5. Ordering Paragraph No. 6 of Decision No. C10-0422 states 

If Behringer Harvard Residences at Cordillera, LLC, doing business as The Lodge and Spa at Cordillera, does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

6. Decision No. C10-0422 became effective on its mailed date of May 4, 2010.  Therefore, the 60-day period for compliance expired on July 6, 2010.  The Lodge and Spa did not complete the requirements of Decision No. C10-0422 by July 6, 2010.

7. In a letter filed on September 20, 2010, Mr. Aaron Coburn, the Director of Operations of the Lodge and Spa, requested that the Commission reopen Docket No. 10A-085CP.

8. The letter filed by Mr. Coburn on September 20, 2010, was construed as a request to amend Decision No. C10-0422 pursuant to § 40-6-112, C.R.S.

9. The Lodge and Spa was granted an additional 30 days by Decision No. C10-1097 on October 8, 2010, to comply with the requirements of Decision No. C10-0422.  The additional 30-day period to comply with Decision No. C10-0422 expired on November 8, 2010.  The Lodge and Spa did not complete the requirements of Decision No. C10-0422 by November 8, 2010.

10. In the letter filed on November 29, 2010, Ms. Toni McCabe, the Controller of the Lodge and Spa, states

I am requesting additional time to complete the requirements of Decision No. C10-0422.  The reason for an additional request is simply due to my miss-understanding the time allotted in the first extension.  I had read it to be 60 days, not 30.  I apologize for my error and have no excuse other than being extremely busy.

I have completed the required advice letter as well as the tariff.  I have e-filed both documents, as well as this request for additional time today, November 29, 2010.

11. Paragraph No. 7 in the Findings portion of Decision No. C10-1097 does include, as a quote, Ordering Paragraph No. 6 of Decision No. C10-0422.  Ordering Paragraph No. 6 does state if the Lodge and Spa “does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.”
12. However, Ordering Paragraph No. 3 of Decision No. C10-1097 states “The Lodge and Spa is granted an additional 30 days from the Mailed Date of this Order to comply with the requirements of Decision No. C10-0422.”  Ms. McCabe apparently incorrectly assumed the Lodge and Spa was granted an additional 60 days to comply with Decision No. C10-0422.
13. In the letter filed on November 29, 2010, Ms. McCabe does not specifically request the Commission to reopen Docket No. 10A-085CP and amend Decision No. C10-0422.  However, we construe the letter filed on November 29, 2010, as a second request to amend Decision No. C10-0422 pursuant to § 40-6-112, C.R.S.

C. Conclusions

14. Section 40-6-112(1), C.R.S., provides that “[t]he commission, at any time upon notice to the public utility affected…may rescind, alter, or amend any decision made by it.  Any decision rescinding, altering, or amending a prior decision, when served upon the public utility affected, shall have the same effect as original decisions.”

15. The Commission finds that the Lodge and Spa has shown good cause to amend Decision No. C10-0422.  We therefore grant its request to do so.

16. Ordering Paragraph No. 6 is amended to read

If Behringer Harvard Residences at Cordillera, LLC, doing business as The Lodge and Spa at Cordillera, does not comply with the requirements of this Order within 209 days of its effective date, then the approval to operate as a common carrier by motor vehicle for hire for the transportation of passengers shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 209 days.

17. The Commission also finds that the Lodge and Spa has shown good cause to extend the time for compliance with the requirements of Decision No. C10-0422 by an additional 30 days.

II. ORDER

A. The Commission Orders That:

1. The letter requesting additional time to complete the requirements of Decision No. C10-0422 filed by Behringer Harvard Residences at Cordillera, LLC, doing business as The Lodge and Spa at Cordillera (Lodge and Spa) on November 29, 2010, is construed as a request to amend Decision No. C10-0422 pursuant to § 40-6-112, C.R.S.

2. Ordering Paragraph No. 6 of Decision No. C10-0422 is amended to read as shown in Paragraph No. 16 of this Order.

3. The Lodge and Spa is granted an additional 30 days from the Mailed Date of this Order to comply with the requirements of Decision No. C10-0422.
4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.
5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 8, 2010.
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