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I. BY THE COMMISSION

A. Statement


1.
This Complaint was initiated pursuant to §§ 40-13-109 and 40-6-108(1)(a), C.R.S., on the basis of an investigation conducted by Trial Advocacy Staff of the Public Utilities Commission of the State of Colorado (Staff).  The violations alleged in this Complaint are founded on the statements in the Affidavit attached hereto as Attachment A.  


2.
Respondent Paul H. Epler, doing business as Action Towing provides towing carrier services to Colorado consumers.  Providers of towing carrier services are required to comply with all applicable Colorado statutory requirements as well as compliance with Commission orders, rules, and regulations.  See generally, §§ 40-13-101 through 40-13-112, C.R.S., and Rules 4 Code of Colorado Regulations (CCR) 723-6-6001 through 723-6-6017 and Rules 4 CCR 723-6-6500 through 723-6-6514.   


3.
The operation of towing carriers is regulated by the Commission under the authority conferred by article 13 of title 40 of the Colorado Revised Statutes and § 40-13-102, C.R.S., in particular.  No person shall operate as a towing carrier on the public ways of Colorado without having obtained a permit from the Commission, except in accordance with the provisions of § 40-13-103, C.R.S.


4.
The Commission has adopted rules to implement the provisions of article 13 of title 40 C.R.S. pursuant to the authority conferred in §§ 40-13-107 and 40-13-110, C.R.S.  The rules regulating towing carriers are found in the 6500 series of 4 CCR 723-6. 


5.
The term “towing carrier” is defined in § 40-13-101(3), C.R.S., to mean a person whose primary function or one of whose primary functions consists of commercially offering services on the public ways of the state whereby motor vehicles are towed or otherwise moved by use of a towing vehicle; and if provided, the storing of such towed motor vehicles.  


6.
Section 40-13-109, C.R.S., permits the filing of a complaint by any interested party, any person, or upon the Commission’s own motion, to revoke, suspend, alter, or amend any towing carrier permit.  Commission Rule 4 CCR 723-1-1302(h) permits the Trial Advocacy Staff to present a proposed Complaint against any regulated entity.  The term “regulated entity” is defined in the Commission’s rules to mean “any entity subject to regulation pursuant to Title 40, C.R.S.” See 4 CCR 723-1-1004(bb).

7.
The regulation of public utilities as well as those carriers affected with a public interest, such as towing carriers, serves the important purpose of protecting the public of this state.  For towing carriers in particular, there is an added requirement for the protection of the property of the public per § 40-13-106, C.R.S.  The Commission accomplishes this purpose by implementing the provisions of title 40, C.R.S., and the rules promulgated pursuant to those statutes.  


8.
Section § 40-13-103, C.R.S., provides in relevant part, that: 

(3)
The commission may revoke or deny a towing carrier permit if such carrier has, within five years, been convicted of, or pleaded guilty or nolo contendere to, a felony as defined by title 18, C.R.S. 


9.
Commission Rule 4 CCR 723-6-6008(c)(I)(A) allows for the Commission to revoke, suspend, alter, or amend a towing carrier’s permit for a violation of, or failure to comply with, any statute or regulation concerning towing carriers.  The facts alleged in the Affidavit effectively raise the issue of whether Respondent has been convicted of a felony as defined by title 18, C.R.S.


10.
Commission Rule 4 CCR 723-6-6008(d) requires that a towing carrier whose permit has been revoked, “shall be ineligible to be issued another operating right for at least one year from the date of such revocation or for such additional period of time as the Commission may in its discretion determine to be appropriate.”  Such period of ineligibility shall also apply to all principals, officers, and directors of the entity.  See 4 CCR 723-6-6008(d)(III).


11.
Pursuant to 4 CCR 723-1-1302(h)(I), the Commission authorized Staff, on November 10, 2010, to advise Respondent of its proposed formal complaint.  A copy of the letter sent to Respondent, dated November 10, 2010, under the signature of Doug Dean, Director of the Commission, and Staff’s draft proposed formal complaint are enclosed herein as Attachment B. 


12.
Based on the investigation and information described in the Affidavit, Respondent has operated and continues to operate as a towing carrier as defined by statute.  The Commission finds that Paul H. Epler, doing business as Action Towing may have been convicted of a felony as defined by title 18, C.R.S.  Accordingly, sufficient cause exists to hold a hearing to determine the facts of the matter, to hear material arguments, to receive evidence and testimony, and to determine what order or requirement, if any, shall be imposed by the Commission.  


13.
If the Commission determines that it is appropriate to do so, the Commission may issue a decision including but not limited to: revocation of Respondent’s permit to operate as a towing carrier for conviction of a felony, for a minimum of one year or for such additional period of time as the Commission deems appropriate.  

II.
ORDER

A.
The Commission Orders That:


1.
Consistent with the above discussion, this Complaint is approved for issuance and assigned Docket No. 10F-973TO.  The Commission’s Trial Advocacy Staff shall appear in support of the Complaint, and Respondent Paul H. Epler, doing business as Action Towing shall have the opportunity to appear before the Commission to address why the Commission should not take action and enter an order including, but not limited to: revocation of Respondent’s permit to operate as a towing carrier for conviction of a felony, for a minimum of one year or for such additional period of time as the Commission deems appropriate. 


2.
This matter is referred to an Administrative Law Judge. 


3.
An evidentiary hearing shall be convened as follows: 


DATE:

February 8, 2011

TIME:

9:00 a.m.

PLACE:
Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado


4.
The Respondent shall file its answer within 20 days of service of this Order.  


5.
This Order is effective on its Mailed Date.


B. 
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING


December 21, 2010. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________

Commissioners

COMMISSIONER MATT BAKER ABSENT.
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