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I. BY THE COMMISSION
A. Statement


1.
This matter comes before the Commission for consideration of the motions for reconsideration and/or clarification of Decision No. C10-1149 filed on November 9, 2010 by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab); MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi); and Mile High Cab, Inc. (Mile High or Applicant).  On November 16, 2010, both Yellow Cab and Metro Taxi filed responses to the motion for reconsideration and/or clarification filed by Mile High; for its part, on November 16, 2010, Mile High filed a combined response to the motions for reconsideration filed by Yellow Cab and Metro Taxi.  

2.
In addition, Mile High filed exceptions to Recommended Decision No. R10-0745 (Recommended Decision) on August 9, 2010.  Metro Taxi; Yellow Cab; and Greg Rounds and Thomas Casey, doing business as Estes Valley Transport and Valera Lea Holtorf, doing business as Dashabout Shuttle Company and Roadrunner Express
 filed responses to these exceptions on August 23, 2010.  

3.
Being fully advised in the matter and consistent with the discussion below, we grant the motions for reconsideration filed by Metro Taxi and Yellow Cab and deny the motion for reconsideration filed by Mile High as moot.  Further, we deny the exceptions filed by Mile High.

B. Background

4.
Mile High filed an application on September 11, 2008, for authority to operate 150 vehicles as a common carrier by motor vehicle for hire.  The application, as amended later, requested authority to operate as a common carrier in call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.   

5.
The Commission deemed the application complete and referred the application to an Administrative Law Judge (ALJ) by minute entry on October 22, 2008.  The following parties intervened by permission or by right: Yellow Cab; Metro Taxi; RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs; Estes Valley Transport and Valera Lea Holtorf; and several other parties that later withdrew their interventions.  
6.
Mile High waived the 210-day deadline for issuance of a Commission decision, pursuant to § 40-6-109.5(3), C.R.S.  The evidentiary hearings were held from August 24, 2009 to September 15, 2009 in front of Administrative Law Judge Paul C. Gomez. The ALJ issued the Recommended Decision, denying the application, on July 20, 2010.  The ALJ found that Mile High was financially and operationally fit to provide its proposed service.  However, the ALJ found the intervenors overcame the rebuttable presumption of public need for the proposed service and met their burden of proof that the public convenience and necessity did not require granting the application and that issuance of the certificate would be detrimental to the public interest.  

7.
By Decision No. C10-1149, mailed October 26, 2010, the Commission addressed the legal arguments made by Mile High in exceptions; denied the Motions to take administrative notice filed by Mile High (hours of service violations committed by intervenors Metro Taxi and Yellow Cab as well as complaints filed with the Commission against intervenors Metro Taxi and Yellow Cab); and remanded this case to the ALJ for further proceedings with instructions.  The Commission directed the ALJ to gather evidence on the current conditions in the taxicab market that Mile High requests to serve and the effects on such market after entry of Union Taxi Cooperative (Union Taxi) and the expansion of Freedom Cabs, Inc. (Freedom Cabs).  Decision No. C10-1149, at ¶ 37.  The Commission directed the ALJ to issue a recommended decision on remand on or before February 15, 2011.  

8.
The Commission noted the decision was not subject to applications for rehearing, reargument, or reconsideration (RRR) since it was not a final Commission decision.  However, the Commission invited the parties to file motions for reconsideration.  Decision No. C10-1149, ordering ¶ 5.  Mile High, Metro Taxi, and Yellow Cab timely filed motions for reconsideration and responses.  

C. Motions for Reconsideration
1. Metro Taxi and Yellow Cab

9.
In its motion for reconsideration, Metro Taxi argues that the portion of Decision No. C10-1149 remanding this docket to the ALJ is based upon findings that are erroneous and/or unsupported by substantial evidence.  Specifically, Metro Taxi takes issue with the conclusion that “evidence on the effects of Union Taxi and expanded Freedom Cabs on the taxicab market generally, positive or negative, could not have been established [when the evidentiary hearings on Mile High’s application were held].”  Decision No. C10-1149, at ¶ 36.  Metro Taxi contends that, contrary to that statement, the evidence introduced at the hearing established there was an oversupply of cabs in the relevant market area in August and September of 2009-or about six months after the Commission issued its initial decision in the Union Taxi/Freedom Cabs docket.  Metro Taxi contends the factual findings made by the ALJ in the Recommended Decision, at ¶¶ 223-224 reflect this.  

10.
Metro Taxi and Yellow Cab further argue that the portion of Decision No. C10-1149 that contemplates reopening of the evidentiary record to gather evidence on the current conditions in the relevant taxicab market and the effects on this market after the entry of Union Taxi and the expansion of Freedom Cabs violates their due process rights.  Metro Taxi and Yellow Cab contend that this docket is an adjudicative, not an investigative proceeding.  In addition, the ALJ does not have investigative powers like the Commission and its Staff.  Yellow Cab argues that, instead, the ALJ must decide the case presented to him based on the evidence introduced by the parties and the law.  Further, the intervenors
 point out that Commission Staff (Staff) is not a party in this case and that the Commission has not directed its Staff to perform a study on the current conditions in the relevant taxicab market. 

11.
Metro Taxi further states that, to the extent Decision No. C10-1149 purports to place the burden of gathering additional evidence and/or conducting a market study on Metro Taxi, it does not have investigative powers to force its competitors to divulge information on market shares of revenue, customer volumes, utilization rates, etc.  Metro Taxi argues Decision No. C10-1149 apparently requires it to gather evidence which it has no authority to compel and, because of the shifted burden of proof in House Bill (HB) 08-1227, codified at § 40-10-105(2)(b)(II), C.R.S. (2008), the consequence of such a failure may be the denial of Metro Taxi’s challenge to the application.  Metro Taxi concludes that Decision No. C10-1149 places it in a no-win position. Finally, neither Freedom Cabs nor Union Taxi is a party to this docket and the public data in the form of the 2009 annual reports filed by these companies would not demonstrate the full impact of Union Taxi’s entry and Freedom Cabs’ expanded authority on the taxi market, according to Metro Taxi and Yellow Cab.  Yellow Cab adds that its advocacy in this case was limited to fitness, not the public convenience and necessity and public interest elements.  

12.
Metro Taxi also argues that the remand would allow Mile High to fill in any gaps it may have missed the first time around and therefore is unfair to the intervenors.  Yellow Cab adds that the remand order is also fundamentally unfair to the applicants in consolidated Docket No. 09A-479CP (Yellow Cab is one of these applicants).  Yellow Cab states that allowing Mile High “another bite at the apple” would diminish the possibility of any of these applications being granted and raises policy concerns similarly to those implicated by the Ashbacker doctrine.
 

13.
In the alternative, Metro Taxi and Yellow Cab argue that, even if a market study could be conducted in this docket, it cannot be done before February 15, 2011.  The intervenors further contend that any remand should extend to fitness as well, since it would be unfair for the public convenience and necessity and the public interest elements to be determined at a different point in time than fitness.  In other words, incumbents argue that it is equally as plausible that the passage of time affected not only public convenience and necessity and public interest but fitness of the Applicant as well.

2. Mile High

14.
In its motion for reconsideration, Mile High does not object to the remand per se, but seeks several clarifications on the scope of the reopened record and other matters.  First, Mile High argues that the issue of fitness should not be within the scope of the reopened record since the intervenors did not file exceptions on this finding and the Commissioners did not discuss it in their deliberations.  Mile High further seeks a clarification on what party must open what books, what type of data should be introduced on remand and in what form, what discovery tools will be available to the parties, and what the Commission means by “quality of service, safety, retail and wholesale prices, market shares of revenue, customer volumes, operations data, and new carrier behaviors.”  Mile High also contends that Staff may be in the best position to collect certain data and asks the Commission to consider whether Staff will intervene.  Mile High further argues that any adverse financial impact on incumbents was just as likely caused by the economic recession as by additional competition from Union Taxi and Freedom Cabs and urges the Commission to clarify that only adverse financial impact from additional competition is relevant on the remand.  Finally, Mile High seeks a clarification and/or reconsideration of a number of legal rulings made by the Commission in Decision No. C10-1149, specifically the public interest standard and the burden of proof.

3. Responses

15.
In their responses, Metro Taxi and Yellow Cab generally argue that the arguments made by Mile High regarding the scope of the remand and discovery issues are premature.  The intervenors contend these decisions should be made by the ALJ, in the context of concrete facts and law presented on remand, and that the Commission should decline to give advisory opinions on hypothetical questions.  Metro Taxi and Yellow Cab also generally argue that Mile High had an opportunity to present its arguments on the burden of proof and public interest standards in exceptions and/or will have an opportunity to do so in RRR to a final Commission decision, but that such arguments are improper in a motion for reconsideration of remand.  In the alternative, Metro Taxi and Yellow Cab support the legal rulings made by the Commission in Decision No. C10-1149. 

16.
For its part, in its combined response, Mile High argues that, even assuming the downtown Denver area is oversupplied with taxis (which point it does not concede), it should not be precluded from serving Adams, Arapahoe, Douglas, and Jefferson, and/or neighborhoods in the City and County of Denver besides the downtown area.
  Mile High also repeats its requests for clarification on the scope of the reopened record and discovery matters.  It further argues that fitness is outside the scope of the reopened record and that, in any event, Mile High remains fit today.  Mile High finally argues that the Commission applied the legal standard articulated in HB 08-1227 incorrectly, both in the Union Taxi/Freedom Cabs docket and Decision No. C10-1149.  Mile High concludes that, should the Commission reverse its decision to remand this docket to the ALJ, it should then grant its exceptions.

4. Discussion

17.
We agree with Metro Taxi and Yellow Cab to the extent they argue that achieving the objectives underlying the decision to remand may be difficult for practical reasons.  We also agree that the ALJ does not have any investigative powers and must decide the case based on the evidence presented and the law.  Further, Union Taxi, Freedom Cabs, and Staff are not parties to this docket.  In addition, Yellow Cab limited its advocacy to fitness issues.  Thus, the burden of presenting evidence of current market conditions would fall solely on Metro Taxi, which has no authority to compel its competitors to provide information.  We also now agree with Metro Taxi and Yellow Cab that, in any event, accomplishing a meaningful market study before 

February 15, 2011 is problematic.  In the past, similar work required many months to complete.  Finally, the questions raised by Mile High regarding the scope of the reopened record and discovery also illustrate that the remand may be more involved than it first appeared to be.  

18.
The information that would have been introduced on remand is relevant, in the abstract, in determining whether the public convenience and necessity does not require granting Mile High’s application and whether the issuance of the certificate would be detrimental to the public interest.  However, we now agree with the intervenors that, for the reasons stated above, achieving the remand objectives may be difficult.  We therefore reverse the remand portion of Decision No. C10-1149, at ¶¶ 36-39.  Instead, we will decide the merits based on the evidence already presented by the parties during the hearing.  
19.
In light of the decision to reverse the remand portion of Decision No. C10-1149, most of the remaining arguments raised by Mile High in its motion for reconsideration are moot. We therefore decline to address these arguments.  Further, we agree with Metro Taxi and Yellow Cab that Mile High’s arguments regarding the legal rulings made by the Commission in Decision No. C10-1149 (on the public interest standard, the burden of proof, and the legal interpretation of HB 08-1227) are more appropriate for exceptions and, possibly, RRR.  We therefore decline to address these arguments as well.  

D. Exceptions
1. House Bill 08-1227


20.
In Decision No. C10-1149, at ¶ 35, we found that the ALJ utilized the policies and guidelines the Commission articulated in the Union Taxi/Freedom Cabs consolidated docket.  We reiterate this finding here and briefly review the governing legal standard applicable to this case, which is the doctrine of regulated competition as modified by HB 08-1227. 


21.
In Decision No. C08-0933, the Commission found that HB 1227 did not repeal the doctrine of regulated competition for the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, but rather focused on reallocating the burdens of proof.  In making that finding, the Commission relied on, inter alia, the plain language of the statute and the principle that courts and administrative agencies are not to presume that the legislative body used language in a statute idly and with no intent that meaning should be given to the language.  See, Blue River Defense Comm’n v. Town of Silverthorne, 516 P.2d 452, 454 (Colo. 1973).  HB 1227 provides that if an applicant sustains its initial burden of proof, there is a rebuttable presumption of public need rather than an automatic conclusion.  In Decision No. C09-0207 (initial decision in the Union Taxi/Freedom Cabs docket), the Commission repeated that regulated competition remained the scheme by which it will oversee the taxicab market in the eight-county area.  The Commission further explained that it will strive to achieve the necessary balance between market forces and regulatory instrumentalities, recognizing that both have their limitations.  It stated that it considered a variety of factors, and blended those with its experience with the taxicab markets in particular and the regulatory process generally.  

22.
We therefore concur with the ALJ that the legislative intent behind HB 1227 did not appear to be for the Commission to merely “rubber stamp” all new entrants into the taxicab market and let market forces dictate the outcome.  Instead, HB 1227 clearly contemplates that an application would be denied if the party or parties opposing the application meet their burden of proving that the public convenience and necessity does not require granting the application and that the issuance of the certificate would be detrimental to the public interest.  We agree that the Commission, in balancing market forces with regulatory principles when evaluating whether to allow a new entry into the market, must nevertheless protect the market from oversupply and destructive competition.  The approach advocated by Professor Hardaway, where regulation would be minimized and limited to health and safety regulations and little else, regardless of its merits in the abstract, is not the scheme with which the legislature directed the Commission to regulate the markets in the area that Mile High requests to serve.  Instead, the Commission has “the obligation to safeguard the general public against the impaired services and/or higher rates accompanying destructive or excessive competition...”  See, Morey v. Pub. Utils. Comm’n, 629 P.2d 1061, 1064 (Colo. 1981) (Morey II).

2. Findings


23.
In Decision No. C10-1149, at ¶ 35, we further noted that many factual arguments made by Mile High in its exceptions were based on the credibility of witnesses, including experts such as Dr. Mundy and Professor Dempsey. We remain mindful that the ALJ personally observed the witnesses and therefore is in the best position to make factual findings that depend on witness credibility.  The Commission, however, has not had the same opportunity.  We find a degree of deference to the ALJ is appropriate, in this case.  


24.
To the extent Mile High contends that the Commission rejected the testimonies of Dr. Dempsey and Dr. Mundy in the Union Taxi/Freedom Cabs proceeding, it is incorrect.  To the contrary, the Commission granted both of the Union Taxi and Freedom Cabs applications only in part, based on the testimony of these experts, inter alia.  The Commission has done so to achieve an appropriate balance in the market, not only with respect to the overall size but the distribution of taxi authorizations as well.  The Commission granted those applications only in part to reduce the threat of harm to the public interest.  The Commission found that this incremental approach will allow it to responsibly evaluate market conditions on a continuing basis, considering that the taxi market in the eight counties would face some unknowns due to the increased taxi supply. 

25.
The empirical study performed by Dr. Mundy
 remains the most current study of the Denver metropolitan area taxi market.  He also testified on the subsequent addition of Union Taxi and the expansion of Freedom Cabs in this proceeding, referencing his previous study and experience in the industry.


26.
Both Dr. Mundy and Dr. Dempsey testified that the demand for taxicab service is a derived demand and an increase in the number of taxis will not affect the demand for that service in the Denver metropolitan area.  Dr. Dempsey further contended that the taxi industry in general has unique economic characteristics that do not function well in a completely unregulated market or a market in which there is an excessive amount of entry.  In his opinion, the taxicab industry is not perfectly competitive and perfect competition in the industry is difficult.  For example, potential customers cannot price shop at cabstands.  People generally utilize taxicab services to arrive to their destination in a timely manner and may not have the ability to research or negotiate prices, especially out-of-town visitors.  These are the general reasons underlying historical regulation of the taxicab industry.  


27.
Dr. Dempsey noted that because demand for taxicab services is a derived demand, the ability to stimulate higher demand as a result of higher supply is minimal.  Instead, when taxi markets are oversupplied, the number of customers remains relatively static, causing them to be spread among more taxicabs, which results in reduced productivity.  Consequently, driver income falls because there are now more taxis competing for relatively the same number of customers.  This causes drivers to work longer hours, exacerbating the situation.  Further indicators of over-supply include deterioration in customer service and vehicle maintenance and the resulting market exit of firms with the lowest financial reserves typically and, in this case, the smallest firms and most recent entrants.  

28.
In the Recommended Decision, relying on the testimony of Dr. Dempsey and Dr. Mundy, the ALJ found that lack of differentiation between at least some of the incumbents and potential new entrants further exacerbates oversupply in the taxi market.  Lack of differentiation also lowers the chance for long-term survival.  This is because a well-differentiated entrant into the taxi market may have a better chance of establishing itself with customers, entering a niche market, and building a solid customer base.  Finally, based on expert testimony, the ALJ found that oversupply increases the probability that some of the firms will exit the market, triggering a cycle of re-consolidation.  This returns the market to a highly concentrated state, with even fewer taxi companies than before the recent increase in supply and reversing any progress made toward a more competitive market structure.  The ALJ concluded that a new entry itself is of little or no social or economic benefit if new competitors cannot impart competitive pressure in the market or sustain their market presence in the long term.  We agree with the ALJ that both differentiation and chance of success are relevant in determining whether the public convenience and necessity requires granting the application and whether grant of the application would be detrimental to the public interest.  This is especially so in a market that may be close to over-saturation.  
29.
Further, the ALJ relied on the expert testimony presented by Dr. Mundy and Dr. Dempsey as well as lay testimony by taxi drivers in finding that the Denver metropolitan area taxi market is either oversupplied or close to oversupply, especially following the recent entry of Union Taxi and the expansion of Freedom Cabs.  The ALJ heard testimony regarding overcrowded cabstands and conflicts arising as a result of the increased number of taxicabs cruising downtown streets waiting for cabstand spots to open or looking for hails, the limits placed on the number of taxicabs that can operate at the Denver International Airport, and the unwillingness of some drivers to accept trips to the suburbs.  Our review of the record indicates that the factual findings made by the ALJ are supported by record evidence.  Further, we find this evidence bears directly on the issues of public interest and public convenience and necessity.

30.
The ALJ found that Mile High, as a taxicab carrier, would be virtually identical to Union Taxi and Freedom Cabs, other than the promise of better customer service and marginally better fares.  The ALJ further noted that Mile High modeled itself after these two companies.  We agree with the ALJ that such a strategy may be successful and beneficial to the public interest in an underserved market where a lack of capacity is evident, but not if the market is close to being oversupplied or is oversupplied already.  We also agree with the ALJ that the probable result of 150 additional undifferentiated cabs entering such a market will be the undesirable outcomes mentioned above.  The market mechanism can trim capacity, but there is a substantial probability that both the adjustment process and the outcomes will be detrimental to the public interest.  In addition, the public convenience and necessity does not require that the Commission accept the risk of the undesirable consequences mentioned above given the recent increase in supply.

31.
The ALJ also opined that the Commission should approach market capacity from below since it is difficult, if not impossible, for the Commission to trim excess capacity through regulatory means.  We agree.  Indeed, in the Union Taxi/Freedom Cabs consolidated docket, the Commission granted only a portion of the taxi authorizations sought by these carriers to reduce the threat of harm to the public interest and because of concerns of how the market would absorb the additional capacity, it did authorize a 33 percent increase in supply.  The grant of Mile High’s application would correspond to a 49 percent capacity increase in the taxicab market over an 18-month period.  We remain convinced that an incremental approach is preferable.  This is especially so because the evidence in this case indicates that the Denver metropolitan area taxicab market, as a whole, is already either oversupplied or close to oversupply. 

32.
The Commission has no obligation to protect any single carrier in this market and is not doing so here.  However, in this case, the evidence establishes that a grant of the application will probably impair the ability of existing taxicab carriers (and Mile High) to provide acceptable services to the public.  We agree with the ALJ that an addition of 150 undifferentiated cabs will probably cause an oversupply of the market and result in reduced customer service, inadequate vehicles, lower driver net income, re-concentration of the market, and other inefficiencies.  The ALJ concluded the intervenors, in this case, successfully rebutted the presumption of public need and met their burden of proof that the public convenience and necessity does not require granting the application and that issuance of the certificate would be detrimental to the public interest.  That conclusion is supported by the record evidence.  Accordingly, we deny the exceptions filed by Mile High and affirm the Recommended Decision.
II. ORDER

A. The Commission Orders That:

1. The motions for reconsideration of Decision No. C10-1149 filed on November 9, 2010 by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab and by MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi are granted, in part, consistent with the discussion above.
2. The motion for reconsideration of Decision No. C10-1149 filed on November 9, 2010 by Mile High Cab, Inc. is denied as moot, consistent with the discussion above.
3. The exceptions to Recommended Decision No. R10-0745 filed by Mile High on August 9, 2010 are denied, consistent with the discussion above.
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
5. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 23, 2010.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners

CHAIRMAN RONALD J. BINZ DISSENTING AS TO PART D



III. CHAIRMAN RONALD J. BiNZ, DISSENTING AS TO PART D  

1.
I respectfully dissent as to Part D of this Order.  I would have granted the exceptions filed by Mile High Cab, Inc. (Mile High).  I find that the evidence presented by Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi) failed to rebut the presumption of public need for the proposed service.  

2.
The intent of House Bill (HB) 08-1227 was to introduce additional competition in the taxicab markets in the eight counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson.  The Commission took significant steps to effectuate this legislative intent in Docket No. 08A-0241CP, by granting a certificate of public convenience and necessity to Union Taxi Cooperative (Union Taxi) and granting additional taxi authorizations to Freedom Cabs, Inc. (Freedom Cabs).  However, our obligation to effectuate that legislative intent did not end with Union Taxi and Freedom Cabs.  Rather, it continues with respect to all applications filed prior to July 1, 2009.  

3.
In my view, the record evidence in this docket does not show that the grant of the Union Taxi and Freedom Cabs applications resulted in harm to the public interest.  In light of that, it is difficult to see how the grant of the application filed by Mile High, seeking a smaller number of taxicab authorizations, will result in such harm.  In my view, the evidence presented by Metro Taxi was not sufficiently concrete for it to meet its burden under HB 08-1227.

	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________

Chairman




� Greg Rounds and Thomas Casey, doing business as Estes Valley Transport and Valera Lea Holtorf, doing business as Dashabout Shuttle Company and Roadrunner Express filed all pleadings mentioned in this Decision and in Decision No. C10-1149 jointly. 


� Throughout the remainder of this Order, the reference to intervenors is to Metro Taxi and Yellow Cab.


� Ashbacker Radio Corp. v. Fed. Communications Comm’n, 326 U.S. 327 (1945).


� Mile High made a similar argument in its exceptions filed on August 9, 2010.  However, it did not present this argument during the hearing and we therefore decline to consider it further.  


� Hearing Exhibit No. 53.
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