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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Regional Transportation District (RTD) on October 21, 2010.  RTD requests authority to construct a new at-grade crossing at the location of Ulysses Street with the West Corridor and install active warning devices at the new crossing in the City of Golden, County of Jefferson, State of Colorado.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on October 26, 2010.  Due to a technical error, the Application was re-noticed on November 4, 2010.

3. No interventions were filed in this matter.

4. Staff of the Commission (Staff) reviewed the Application.  Based on that review, it does not appear that the proposed crossing signals conform to the requirements of the Manual on Uniform Traffic Control Devices (MUTCD).  The MUTCD requires installation of signs and flashing lights to the right of approaching highway traffic on all highway approaches to a highway-rail crossing.  RTD’s proposed design shows that one of the flashing light and gate mechanisms would be installed to the left of approaching highway traffic. In addition, one of the proposed active warning signals has been designed for a two-track crossing configuration, whereas RTD is only seeking authority to construct a single track crossing.  

5. Furthermore, Staff has conducted field visits to review the construction along the West Corridor and has informed us that the track for this proposed new crossing has already been installed, prior to our approval.  We note this is the second time that RTD has started constructing crossing improvements before receiving Commission approval.  In Decision No. C08-993, issued September 22, 2008 in Docket No. 08A-313R (involving the application by RTD for authority to construct and operate a grade-separated crossing at Kipling Street and 13th Avenue in Lakewood, Colorado), we put RTD on notice that any highway-rail crossing project must be approved by the Commission before the start of work at the crossing.  

6. Under § 40-4-106(2)(a), C.R.S., “the [C]ommission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing… at which the tracks or other facilities of any railroad corporation may be constructed across the tracks or other facilities of any other railroad corporation or across any public highway at grade, or above or below grade … as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Emphasis added.  RTD may not begin construction at the crossing before obtaining Commission approval, and such conduct is inconsistent with the law.  We are especially concerned that this is the second time this behavior has occurred.    
B. Discussion
7. The Commission has reviewed the record and deems the Application complete within the meaning of § 40-6-109.5, C.R.S.

8. Being fully advised in the matter, we refer the Application to an Administrative Law Judge (ALJ) for a determination of the merits.  We suggest that a technical conference in this matter could assist the ALJ in making a determination about the proper design and location of the proposed signals at the crossing.  We finally note that the ALJ has the discretion to issue a subpoena to a person or persons of authority at RTD, if appropriate, for a discussion and explanation of why this crossing was constructed prior to the Commission approving the Application.

II. ORDER

A. The Commission Orders That:

1. The application filed by the Regional Transportation District on October 21, 2010, requesting authority to construct a new at-grade crossing at the location of Ulysses Street with the West Corridor and install active warning devices at the new crossing in the City of Golden, County of Jefferson, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. Docket No. 10A-758R is referred to an Administrative Law Judge for a determination of the merits, consistent with the discussion above. 

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 15, 2010.
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