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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the Motion for Disqualification filed by the Colorado Mining Association (CMA)
 on October 12, 2010, and a Motion to Strike Responses in Opposition to the Motion for Disqualification filed by CMA on October 20, 2010.  CMA seeks to disqualify Chairman Ronald J. Binz and Commissioner Matt Baker.  Being fully advised in the matter and consistent with the discussion below, we deny CMA’s Motion for Disqualification and its Motion to Strike Responses in Opposition to the Motion for Disqualification.

B. Preliminary Matter
1. Applicability of C.R.C.P. 97
2. CMA cites to Colorado Rule of Civil Procedure 97 (C.R.C.P. 97) as grounds for the proposition that the Commission must stay this proceeding pending ruling on the Motion for Disqualification.  C.R.C.P. 97 provides that, upon receipt of a motion to disqualify a presiding judge, “all other proceedings in the case shall be suspended until a ruling is made thereon.”  

3. The Commission is not bound by this rule and declines to adhere to it.  Commission Rule 1001 states, “[w]here not otherwise inconsistent with Title 40 or these rules, the Commission, a hearing commissioner, or an administrative law judge may seek guidance from or employ the Colorado Rules of Civil Procedure.”  4 Code of Colorado Regulations (CCR) 723-1.  The Commission has not adopted C.R.C.P. 97 into its rules.  As such, the Commission may adopt the procedural restrictions of C.R.C.P. 97, but it is not required to do so.  Further, the Colorado Code of Judicial Conduct, which does apply to the Commission, does not incorporate this procedural requirement of C.R.C.P. 97.  Nowhere does the Colorado Code of Judicial Conduct address the procedural requirements that attach to a Motion for Disqualification.  Thus, the Commission is not foreclosed from ruling on other motions filed subsequent to the filing of the Motion for Disqualification.

2. Motion to Strike Responses in Opposition to the Motion for Disqualification
4. By Decision No. C10-1110, we established a shortened response time to the Motion for Disqualification of October 18, 2010.  Responses in support of CMA’s Motion for Disqualification were filed by Intermountain Rural Electric Association (as to Chairman Binz only) and the Associated Governments of Northwest Colorado.

5. Responses in opposition to CMA’s Motion for Disqualification were filed by EnCana Oil & Gas (USA), Noble Energy, Inc, and Chesapeake Energy Corporation (collectively, Gas Intervenors); the Governor’s Energy Office; Interwest Energy Alliance; Public Service Company of Colorado (Public Service); and Western Resource Advocates (WRA).

6. On October 20, 2010, CMA filed a Motion to Strike the Responses in Opposition to the Motion for Disqualification.  CMA’s argues that, because its Motion for Disqualification should be decided based upon the allegations contained therein, the Commission is not required to conduct a hearing on the Motion for Disqualification; nor is the Commission required to consider responses and counter affidavits such as those presented by WRA and Public Service.  CMA therefore requests that the Commission not consider these responses and counter affidavits.

7. According to the Colorado Supreme Court in Johnson v. District Court, 674 P.2d 952, 955 (Colo. 1984), the Commission may consider the responses in opposition and counter-affidavits if it believes them to be “useful in placing this controversy in perspective.”  Thus, we will deny the motion to strike.

C. Motion for Disqualification
1. CMA’s Allegations
8. CMA alleges that Chairman Binz and Commissioner Baker have violated the provisions of the Public Utilities Law addressing standards of conduct.  See § 40-6-123, C.R.S.  CMA contends that, if its allegations are proven, disqualification of these commissioners is required by the provisions of § 40-6-124, C.R.S.  CMA’s Motion for Disqualification generally addresses the actions of “the Commissioners.”  This generalized nomenclature confuses the specificity of the allegations unique to each Commissioner, which specificity is required in a motion for disqualification.  Thus, we will separate the factual allegations and associate them with a particular Commissioner where possible.
9. CMA concedes that the Commissioners of the Colorado Public Utilities Commission can provide input on legislation being considered by the General Assembly, but argues that Chairman Binz “negotiated” aspects of what became House Bill (HB) 10-1365 and that this action, “[a]t a minimum, creates a clear appearance of impropriety.”  CMA Motion for Disqualification at 16.  CMA argues that an appearance of impropriety and bias exists because Chairman Binz’s communications during the legislative process solicited input from Public Service and natural gas companies with respect to possible legislation and not other interested persons.  In its factual presentation, CMA emphasizes just a handful of e-mails written by Chairman Binz from the approximately 35 e-mails attached to the motion.  Additionally, CMA relies on these same few e-mails as support for its argument that Chairman Binz’s conduct advanced the private interests of Public Service and the natural gas industry and that he is biased in favor of these entities.  All of the documents in support of CMA’s allegations against Chairman Binz predate the effective date of HB 10-1365 and also predate the opening of the instant docket in which we are considering Public Service’s emissions reduction plan.  Also, none of CMA’s allegations points to any improper conduct occurring in this proceeding.
10. The thrust of CMA’s argument of an appearance of impropriety by Commissioner Baker relies on Commissioner Baker’s permissible and disclosed ex parte meetings in Docket No. 09I-653G.  All of the documents in support of CMA’s allegations against Commissioner Baker predate the effective date of HB 10-1365 and also predate the opening of the instant docket in which we are considering Public Service’s emissions reduction plan.  Also, none of CMA’s allegations points to any improper conduct occurring in this proceeding.
2. Applicable Statutes and Standards
11. The Public Utilities Law contains certain provisions addressing the standards of conduct of the Commissioners of the Colorado Public Utilities Commission.  These statutory standards are set forth at § 40-6-123, C.R.S.  The portions cited by CMA are:

Standards of conduct.  (1) Members and staff of the commission shall conduct themselves in such a manner as to ensure fairness in the discharge of the duties of the commission, to provide equitable treatment of the public, utilities, and other parties, to maintain public confidence in the integrity of the commission’s actions, and to prevent the appearance of impropriety or of conflict of interest. The standards set forth in this section apply at all times to the commissioners, to their staff, including administrative law judges, and to parties under contract with the commission for state business.

* * *

(4) Commissioners shall not lend the prestige of their office to advance the private interests of others, nor shall they convey the impression that special influence can be brought to bear upon them.

* * *

(6) Violation of this section by a commissioner shall be grounds for the immediate removal of such commissioner by the governor.

12. Our duty in this matter is to determine whether CMA’s Motion for Disqualification, along with its exhibits and affidavits, are sufficient to demonstrate bias, impropriety, or an appearance thereof on the part of either Commissioner Baker or Commissioner Binz.

13. We follow Rule 1108 to the extent practicable in performing this duty.  Rule 1108 provides:

(a) Whenever any party has a good faith belief that a commissioner or administrative law judge has engaged in a prohibited communication or may not be impartial, the party may file a motion to disqualify the commissioner or administrative law judge.  Such motion shall be supported by an affidavit describing the nature and extent of the alleged prohibited communication or bias.  Within ten days after any response has been filed, the commissioner or administrative law judge shall rule upon the motion on the record.  If the motion is denied, the movant may file a request within ten days, requesting the full Commission to review the denial of the motion.  All commissioners may fully participate in such review. 

(b) If at any time a commissioner or administrative law judge believes that his or her impartiality may reasonably be questioned, the commissioner or administrative law judge shall withdraw, as provided in § 40-6-124, C.R.S.

The Commission orally ruled on CMA’s Motion for Disqualification within three days of the receipt of the responsive pleadings and has issued this written decision as promptly as possible.

14. Moreover, as the instant docket is before the Commission en banc, no purpose is served by permitting an additional ten days to elapse prior to the review by the full Commission in the event Commissioner Baker and/or Commissioner Binz deny the Motion for Disqualification as to themselves.  This aspect of Rule 1108 is therefore waived, and the full Commission’s rulings on CMA’s Motion for Disqualification are also included in this Order.
15. Disqualification of a commissioner is required under certain circumstances pursuant to the § 40-6-124, C.R.S.  Section 40-6-124(1)(d) states, “Commissioners and presiding administrative law judges shall disqualify themselves in any proceeding in which their impartiality may reasonably be questioned, including, but not limited to, instances in which they . . . Have engaged in conduct which conflicts with their duty to avoid the appearance of impropriety or of conflict of interest.”

16. Due to the absence of case law interpreting §§ 40-6-123 and 40-6-124, C.R.S., we consider the body of decisional law addressing disqualification of judges, commissioners, board members, administrative law judges, etc., in analyzing motions for disqualification presented to us.  We also recognize that the Colorado Code of Judicial Conduct applies to us when we are acting in our quasi-judicial capacity.
  This is not surprising given that the provisions of §§ 40-6-123 and 40-6-124 are similar to the provisions in those other sources.

17. Notwithstanding the above-quoted legal standards, it is settled law that a movant seeking to disqualify a decision-maker must overcome the rebuttable presumption that actions of administrative bodies are regular and valid absent a personal, financial or official stake in the outcome.  Mountain States Tel. & Tel. Co. v. Public Utilities Comm’n, 763 P.2d 1020, 1028 (Colo. 1988) (“[T]here is a presumption of integrity, honesty, and impartiality in favor of those serving in quasi-judicial capacities.”); Venard v. Dep’t of Corr., 72 P.3d at 449 (“Absent a personal, financial or official stake in the outcome evidencing a conflict of interest on the part of the decisionmaker, an adjudicatory hearing is presumed to be impartial.”); Rice v. Dep’t of Corr., 950 P.2d 676, 681 (Colo. App. 1997) (“The decision to disqualify, however is within the discretion of the [decision-maker], whose ruling will not be disturbed absent an abuse of that discretion.”).

18. Further, judges are presumed to have known and applied the law and are not presumed to have violated the Colorado Code of Judicial Conduct.  People ex rel. S.G., 91 P.3d 443, 450 (Colo. App. 2004).  Judges also have the duty to sit on the case unless the movant has established a reasonable basis for disqualification.  Moody v Corsentino, 843 P.2d 1355, 1374 (Colo. 1993).  These presumptions and duties set forth in statute and rule exist to guarantee that no movant is forced to litigate before a judge with a “bent of mind.”  Johnson v. District Court of County of Jefferson, 674 P.2d 952, 956 (Colo. 1984); In re Marriage of McSoud, 131 P.3d 1208, 1223 (Colo. App. 2006) (recusal is necessary only when “facts have been set forth that create a reasonable inference of a ‘bent of mind’ which will prevent the judge from dealing fairly with the party seeking disqualification.”).  A “bent of mind” sufficient to support a reasonable inference that a decision-maker is prejudiced or appears to be prejudiced does not exist unless a movant factually avers that a communication manifested “an actual or apparent bias or prejudice against the party or [its] attorney.”  S.S. v. Wakefield, 764 P.2d 70, 73-74 (Colo. 1988).

3. The Commission’s Broad Authority and Permissible Role in the Legislative Process
19. In applying the above legal standards, the Commission must account for its multi-faceted role in state government and the powers associated with that role.  The Commission’s broad powers originate in article XXV of the Colorado Constitution.  The Commission is empowered “to regulate the facilities, service and rates and charges therefor, . . . of every corporation, individual, or association of individuals, wheresoever situate or operating within the State of Colorado . . . as a public utility.”  Colo. Const. art. XXV; see also § 40-3-102, C.R.S.  The Commission exercises these powers to protect the public interest regarding utility rates and practices.  City of Montrose v. Public Utilities Commission, 629 P.2d 619, 624 (Colo. 1981).  This power is legislative in nature and subject only to restrictions that may be imposed by the General Assembly from time to time.  Id. at 622; Peoples Natural Gas Div. v. Public Utilities Comm’n, 626 P.2d 159, 161-62 (Colo. 1981).  In describing the legislative and quasi-judicial responsibilities of the Commission, the General Assembly has provided that the Commission “shall conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice.”  Section 40-6-101, C.R.S.  See Mountain States, 763 P.2d at 1025 (“[I]t is clear . . . that the PUC’s authority under article XXV is not narrowly confined but extends to incidental powers which are necessary to enable it to regulate public utilities.”).
20. Further, the General Assembly has made it clear that the Commissioners may participate in the legislative process.  Section 40-6-122, C.R.S., lists “discussions on pending legislative proposals” as a category of communication falling outside the concept of an “adjudicatory proceeding” and therefore not subject to the disclosure requirements for certain ex parte communications.  Thus, commissioners of the Colorado Public Utilities Commission do not act in an unauthorized manner when they petition on legislative proposals or when they share their expertise by providing input on statutory language that might lead to changes in their constitutionally mandated utility oversight and ratemaking authority.  This statutory provision is reinforced by Rule 1105(b)(IV), 4 CCR 723-1, wherein the Commission has made it clear that “prohibited communications” do not include communications “relating to legislation . . . except for substantive issues involving pending matters.”  Read together, the Commissioners may participate in communications on draft legislation affecting or amending the Colorado Public Utilities Law, even if the Commission will need to act in its quasi-judicial capacity as the decision-maker in implementing that same law -- so long as there is no matter already pending before the Commission.  See Leonard v. Board of Dir., 673 P.2d 1019, 1024-25 (Colo. App. 1983) (disqualification not required when a board member testified as a fact witness before a hearing committee in a matter in which he was also a member of the reviewing board.)
4. Procedural Defect in CMA’s Motion for Disqualification
21. Before addressing the substance of CMA’s Motion for Disqualification, we note that CMA’s Motion for Disqualification may be procedurally defective.

22. Pursuant to Rule 1108(a), a motion for disqualification should be filed “[w]henever any party has a good faith belief that a commissioner . . . has engaged in a prohibited communication or may not be impartial.”  Cf. § 24-4-105(3), C.R.S. (affidavits laying the foundation for disqualification of an administrative law judge or hearing officer shall be filed “timely.”).  The Colorado Supreme Court has stated that “the timeliness of the motion [for disqualification] is whether the application is made as soon as possible after the occurrence or discovery of the facts which form the basis for the motion.”  People v. Botham, 629 P.2d 589, 595 (Colo. 1981) (addressing a motion for disqualification in a criminal matter).  Here, CMA has been in possession of the documents attached to its motion since before June 25, 2010, when it commenced litigation under the Colorado Open Records Act.  Yet, CMA waited until nine days prior to the start of hearings in this matter – October 12, 2010 – to file the Motion for Disqualification.  CMA’s tactical choice to hold off filing its Motion for Disqualification until nearly the eve of the hearings in this matter and long after receipt of the documents that it relies on to support its motion is unacceptable.  Mountain States, 763 P.2d at 1028 (raising the question of disqualification after the Commission made its decision constituted a waiver of whatever objection the movant had as to a commissioner’s participation); Aaberg v. District Court, 319 P.2d 491, 494 (Colo. 1957) (“Failure to promptly assert known grounds of disqualification or grounds that could be ascertained by the exercise of due diligence may well constitute a waiver thereof.”).  CMA’s Motion for disqualification is therefore deniable on this ground alone; however, as the Motion for Disqualification is deniable on its merits as well, we will also perform that analysis.

5. Analysis of Allegations Concerning Commissioner Baker
23. As its basis for seeking the disqualification of Commissioner Baker, CMA presents allegations that Commissioner Baker’s participation in certain disclosed ex parte meetings warrants disqualification.  The identified meetings were conducted in conjunction with a non-adjudicatory matter, Docket No. 09I-653G.  Docket No. 09I‑653G is entitled In the Matter of the Investigation of Natural Gas Supply and Its Use in the Mitigation of Greenhouse Gases, and the Commission specifically invoked its Permit-but-Disclose Process for ex parte meetings for that matter.  Participation in a prior matter involving the same parties is insufficient grounds for disqualification in the absence of a showing that the decision-maker is “incapable of judging the particular controversy fairly on the basis of its own circumstances.”  Mountain States, 763 P.2d at 1028.

24. Furthermore, and notably, CMA does not lodge a single direct allegation against Commissioner Baker alleging that he engaged in discussions or “negotiations” on a legislative proposal that is in conflict with his duty to avoid the appearance of impropriety or of conflict of interest.  Nor does CMA state any specific allegation that Commissioner Baker has a personal, financial or official stake in the outcome of this matter.  Thus, CMA has presented no specific factual support that Commissioner Baker’s role in the drafting of legislation created an appearance of impropriety or bias that violates the standards of conduct set forth at § 40-6-123, C.R.S.  

25. CMA’s Motion for Disqualification, as to Commissioner Baker, does not identify a reasonable basis to question Commissioner Baker’s impartiality or to suggest that Commissioner Baker will not fairly and impartially decide this matter based upon the merits of the evidentiary record and associated argument.  Thus, as to Commissioner Baker, his conduct does not rise to the level of an appearance of impropriety or bias in violation of either § 40-6-124, C.R.S., or Rule 1108, 4 CCR 723-1.

26. Commissioner Baker will deny that portion of the Motion for Disqualification directed to him.

6. Analysis of Allegations Concerning Chairman Binz
27. As its basis for seeking the disqualification of Chairman Binz, CMA alleges that Chairman Binz’s participation in “negotiations” concerning certain limited aspects of what became HB 10-1365, as evidenced by statements in various e-mails, has created an appearance of impropriety or of conflict of interest requiring disqualification, constitutes conduct that advances his private interests, and establishes that he is biased.

28. Commissioner involvement in the legislative process is routine (and certainly not per se improper as CMA would have one believe) so long as the involvement does not address substantive issues in a matter pending, at that time, before the Commission.  As explained above, the Commission is a quasi-legislative agency that is permitted, if not expected, to participate in the legislative process.  This participation necessarily encompasses permissible ex parte discussions with both government and non-government officials and representatives on proposed legislation that might affect the Commission’s powers and duties.  See § 40-6-122, C.R.S. (concerning certain ex parte communications); Rule 1105(b)(IV), 4 CCR 723-1 (concerning prohibited communications generally).  Given the permissibility of the role played by Chairman Binz in the legislative process concerning the bill that ultimately became law as the Clean Air Clean Jobs Act, Chairman Binz did not engage in prohibited communications in violation of § 40-6-122, C.R.S., or Rule 1105, 4 CCR 723-1, based on the allegations set forth in CMA’s Motion for Disqualification.  Nor did Chairman Binz make any promises concerning the outcome of subsequent litigation based upon statutory language that that he assisted in drafting.  In sum, CMA has failed to overcome the rebuttable presumption set forth in Mountain States, 763 P.2d 1020, by establishing that Chairman Binz’s permissible participation in the legislative process has created an appearance of impropriety or of conflict of interest if he participates in a subsequent quasi-judicial proceeding implementing the Clean Air Clean Jobs Act.

29. Further, CMA’s assertion that Chairman Binz has a private interest in the outcome of this proceeding or that he has lent the prestige of his office to advance the private interest of any party or group of parties is wholly unsupported.  Nothing in CMA’s Motion for Disqualification even suggests that Chairman Binz has a personal or financial outcome in this proceeding.  The documents attached to the Motion for Disqualification evidence the exercise of a legitimate function of a commissioner of the Colorado Public Utilities Commission, which function was performed in furtherance of the statutory duties of this government agency to protect the public interest and not the private interests of an individual.  

30. Finally, CMA’s attempt to demonstrate that, absent the disqualification of Chairman Binz, it is being forced to litigate before a biased commissioner with a “bent of mind” falls short by a significant margin.  Under the Public Utilities Law at § 40-6-124, C.R.S., commissioners shall disqualify themselves if they “have a personal bias or prejudice concerning a party.”  There is no evidence whatsoever of any such personal bias or prejudice supporting prejudgment of factual issues or impropriety.  Rather, the documents offered in support of the Motion to Disqualify show Chairman Binz performing a public function neutrally and for the purpose of advancing the public interest. 

31. CMA’s allegations do not set forth a sufficient factual basis to question Chairman Binz’s impartiality or to suggest that Chairman Binz will not fairly and impartially decide this matter based upon the merits of the evidentiary record and associated argument.  Thus, as to Chairman Binz, his conduct does not rise to the level of an appearance of impropriety in violation of either § 40-6-124, C.R.S., and Rule 1108, 4 CCR 723-1.

32. Chairman Binz will deny that portion of the Motion for Disqualification directed to him.

7. Consideration of Individual Commissioner Determinations by the Commission En Banc
33. As explained above in setting forth the provisions of Rule 1108, our rules provide the opportunity for a movant to request the full Commission to review a denial of a motion for disqualification.  Here, both Chairman Binz and Commissioner Baker individually denied the Motion to Disqualification as to themselves.  Because Commissioner Tarpey has also reviewed the Motion for Disqualification, we will expedite consideration of the Motion for Disqualification by the full Commission and not let an additional ten days elapse prior to this consideration.
34. As to the denial of the Motion for Disqualification by Commissioner Baker as to himself, on review by the full Commission, we find no basis to overrule that determination.
35. As to the denial of the Motion for Disqualification by Chairman Binz as to himself, on review by the full Commission, we find no basis to overrule that determination.
36. In sum, Commissioner Baker, individually, Chairman Binz, individually, and the full Commission, itself, conclude that CMA has presented no facts legally sufficient to require disqualification of any commissioner or the overcoming of the rebuttable presumption of integrity, honesty, and impartiality in favor of those serving in quasi-judicial capacities.

D. Rule of Necessity
37. In light of our rulings, we need not address CMA’s argument concerning the rule of necessity.

II. ORDER

A. The Commission Orders That:
1. The Motion to Strike the Responses in Opposition to the Motion for Disqualification filed by the Colorado Mining Association on October 20, 2010, is denied.

2. The motion to disqualify Commissioner Matt Baker aspect of the Motion for Disqualification filed by the Colorado Mining Association on October 12, 2010, is denied by Commissioner Baker.

3. The motion to disqualify Chairman Ronald J. Binz aspect of the Motion for Disqualification filed by the Colorado Mining Association on October 12, 2010, is denied by Chairman Binz.

4. The motion to disqualify Commissioner Matt Baker aspect of the Motion for Disqualification filed by the Colorado Mining Association on October 12, 2010, is denied unanimously by the full Commission.

5. The motion to disqualify Chairman Ronald J. Binz aspect of the Motion for Disqualification filed by the Colorado Mining Association on October 12, 2010, is denied unanimously by the full Commission.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
October 21, 2010.
	(S E A L)
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III. CHAIRMAN RONALD J. BINZ SPECIALLY CONCURRING:

A. Motion for Disqualification
1.
I would like to begin by thanking counsel for all of the parties that filed pleadings in this matter.  The motions, briefs and affidavits filed by the movant and the respondents were very helpful to me in making my decision on the Motion for Disqualification.  I know that you were trying to prepare for hearings in this important case and would probably have preferred to do something else with your time.  I appreciate the time you took to fully explore the issue of my disqualification.

2.
I will announce my decision following a discussion of the major decision points.  

B. Background and Context


3.
In late February 2010, I was asked by the Governor’s Office what I thought of the regulatory provisions that were being proposed by Xcel Energy in the draft of legislation that eventually became HB10-1365, the Clean Air Clean Jobs Act (CACJA).  I knew that a legislative proposal was being negotiated, but no one at the Commission, myself included, had been involved in discussions about the draft before this time.  After reviewing the draft, I told the Governor’s Office that I had substantial concerns about the regulatory language.  I predicted, although I did not know for certain, that the entire Commission would oppose legislation that included that regulatory language.  
4.
On behalf of the Governor, Ms. Kelly Nordini asked me to contact Xcel Energy (Xcel or PSCo) and see if I could work to change the objectionable language so that the Commission would not oppose the legislation.  Over the course of the next two weeks, that is exactly what I did.
5.
It must have come as quite a surprise to Xcel to read in the CMA Motion for Disqualification that my actions had “advanced the interests of PSCo” in this matter.  Ms. Karen Hyde and I had an adversarial, if civil, relationship over those two weeks.  But I was definitely not advancing PSCo’s interests.  Quite the opposite.

6.
To understand the context of my discussions with Xcel, you need to know what statutory changes the Company was advocating.  At various times in the 2010 legislative process, Xcel advocated the following list of regulatory provisions in energy legislation:

1. A legal requirement that the Commission must use a future test year if proposed by a utility in any rate case.  This provision would apply not only to the CACJA cases, but to all future rate cases of the utility.  As practitioners before the Commission know, the use of a future test year is always a hotly debated issue among the parties to a utility rate case.

2. A requirement that the Commission must accord cost recovery in the CACJA case by using  a monthly “automatic cost adjustment mechanism.”  Again, the mandatory use of an automatic cost adjustment is often opposed by consumer interests in ratemaking cases. 

3. A requirement that the Commission accord “current recovery” of Construction Work in Progress for facilities required by the CACJA.

4. A provision requiring the Commission to grant an “interim rate increase” in any future rate increase filings made by the utility.  Again, this provision would apply not only to the CACJA investment, but to all future rate cases of the utility.  In contrast, under the current statute, the Commission has the prerogative to set a proposed rate increase for hearing and suspend its effect until a decision is issued.  The suspension period can be up to 210 days, and is often used by the Commission for large rate cases.

5. A legal requirement that any Commission decision in the CACJA case must be “acceptable” to the utility.

6. A “backstop” guarantee of cost recovery in Colorado retail rates in case the Federal Energy Regulatory Commission fails to approve the utility’s rate increase request for the wholesale rates portion of the CACJA costs.

7.
Needless to say, each of these new legal requirements would be very favorable to PSCo.  My opinion of some of these provisions was well known in the regulatory community.  Importantly, I would have recommended that the Commission oppose any bill, CACJA or not, that contained these provisions.  Thus, rather than working in league with Xcel to “craft” legislation as claimed by CMA, I was working to limit rate impacts of Xcel’s advocated language in this and all future cases.  I considered my actions to be a duty to the consumers I serve. 

8.
At the end of the day, five of the six provisions listed above were either dropped by Xcel or modified significantly to blunt their effect on future rates.  The future test year mandate was dropped.  The provision mandating the use of an automatic adjustment clause was removed.  The interim rates provision became discretionary, not mandatory, with the Commission; the “acceptable to the utility” concept was transformed into “the utility may withdraw its application,” a prerogative all utilities  already have.  The FERC “backstop” provision was modified.    On the other hand, the mandate that the Commission accord current earnings on construction work in progress for the CACJA investment remained in the bill – the same treatment I believe we accorded the Comanche 3 coal plant and the Pawnee 2 coal plant.

9.
In conclusion, my work had the single purpose of trying to head off severe and objectionable limits on the Commission’s authority advocated by Xcel in its negotiations with other parties.   There may be good reasons, in some circumstances, to use these regulatory tools.  But I felt strongly, and I suspected that my commission colleagues agreed, that such decisions belong at the Commission, not in mandates written into law at the urging of the regulated companies.  Importantly, my discussions with Xcel were limited to the regulatory issues which the Governor asked me to review and did not include the many complex substantive provisions that were the heart of the bill.

10.
In its motion, CMA contends, “those negotiations resulted in virtually guaranteed cost recovery to PSCo for any approved PUC Plan.”  That statement is incorrect for two reasons.  First, PSCo did not need legislative language to be assured that they would recover prudently incurred costs.  It is a fundamental tenet of utility regulation that a utility is entitled to a reasonable opportunity to recover the costs of prudently incurred investment.  U.S. Supreme Court decisions and utility law are replete with language that “virtually guarantees” rate recovery for prudent investment.  Second, the provisions that I debated with PSCo related not to whether prudent costs would be recovered, but instead to the timing and the mechanism of cost recovery, issues that are traditionally decided by regulators.  Xcel wanted the legislation to specify how the cost recovery would be decided; I wanted that decision left up to the Commission.

11.
I now want to turn to the most quoted phrase from my emails produced to CMA:  “The eagle has landed.”  For those who know me, you probably said, “That sounds like Binz.”  I am a student of language and often seek to use the most evocative phrase. 

12.
As shown by the email traffic, my discussions with PSCo about a few paragraphs of regulatory language lasted nearly two weeks.  This was much longer, I suspect, than Ms. Nordini thought the discussions would have or should have lasted.  My dispute with PSCo was, in effect, holding up introduction of the bill.  “The eagle has landed” in my message to Ms. Nordini was an attempt at ironic humor: a tongue-in-cheek reference to the ten-year effort of the US Space program to reach the moon.  It was not an exultation or an expression of my excitement, as has been suggested.  (I now understand better the advice I received from a friend that “irony doesn’t travel well in email messages.”)

13.
I will not detail my rebuttal to each of the allegations lodged by CMA.   However, I want to address two specific claims relied on by CMA in its motion: i) that I showed evidence of bias in favor of the gas industry as early as October 16, 2009; and ii) that, perversely, I was encouraging PSCo to file a more expensive plan than was necessary.

14.
On October 16, 2009, I met with senior executives from Xcel Energy at their request.  They explained that they were discussing possible legislation with gas industry interests, the Governor’s office, environmentalists and others.   This was the first time I learned about this potential legislation.  

15.
In my office, Mr. Roy Palmer asked me, assuming there was a bill encouraging more use of natural gas, what was my preference? Would I prefer detail in the legislation or discretion left to the Commission in implementing the new law?  I told them that, assuming there was a bill, my preference would be for the legislature to set policy goals, with implementation decisions left to the Commission.   I also recall expressing my concern about whether legislation was necessary at all, since the Commission could act on a utility proposal to increase the use of natural gas (or any other fuel or renewable energy) as part of an ERP application, without a legislative mandate.

16.
I disclosed this meeting (as required by 40-6-122(c)) by identifying its time and place and those who attended.  In describing the content of the meeting, I stated that “PSCo was interested on my preferences for legislation mandating the switch to more gas on the PSCo system. The discussion went to the level of detail desireable (sic) in legislative language.”

17.
In its motion, CMA supplies a different, but incorrect, interpretation of my disclosure statement describing that meeting with Xcel executives.   CMA concludes that, as early as October 2009, I was pressing for pro-gas-industry legislation.  This is flatly wrong.  In fact, I only learned about the discussions regarding possible legislation from Xcel in that meeting.  I did not have a preference for legislation to proceed; I had “preferences” for the content of legislation in case a bill went forward.  Ascertaining my preferences was the sole reason Xcel Energy asked for the meeting.

18.
The second misinterpretation by CMA concerns my discussion with Ms. Hyde about when the legislation might require the Commission to adopt extraordinary rate treatment for CACJA-related costs.  Recall that PSCo wanted rider cost recovery to be mandated for all costs incurred in each year when implementing the CACJA.  After much back and forth, I suggested that any requirement apply only to “significant” levels of costs.  Ms. Hyde would not agree to that language, arguing that the Company didn’t want the Commission to be able to interpret “significant” and that this created a “paradox.”  I argued in reply that my proposal would be self-fulfilling, in the sense that the Commission would consider extraordinary rate treatment in proportion to the pressure on the Company’s financial health.

19.
CMA seized on this email traffic to conclude that I was encouraging the Company to propose a more expensive project than necessary in order to qualify it for cost recovery.   This is a “through the looking-glass” interpretation of our discussion and betrays the ignorance discussed previously about a utility’s reasonable expectation of recovery of investment.  The debate was about whether and when legislation should mandate that regulators use a rate adjustment rider to recover legitimate costs, not an offer or an inducement to spend too much.  My position was the same as I have advocated consistently for at least 25 years of my professional career: regulators should consider departing from traditional regulatory methods and employ special ratemaking mechanisms like adjustment riders only when necessary to prevent harm to a utility’s financial condition.

C. Standards for Conduct and the Commission

20.
In her affidavit filed in this matter, Justice Jean Dubofsky carefully parsed the four sections of the Public Utilities Law that apply to a Commissioner’s behavior: 40-2-102, 40-6-122, 40-2-123 and 40-6-124.  Regarding the first section, she concluded,   

The Colorado Mining Association does not allege that either commissioner whose ethics it has challenged is in violation of this statute or appears to be in violation of this statute [40-2-102].

Regarding the second section, she concludes:

An “adjudicatory proceeding” does “not include a rule-making proceeding or discussions on pending legislative proposals.” Thus, the Colorado Mining Association’s implication that the commissioners’ communications are improper is not consistent with section 40‑6‑122, which anticipates that commissioners will have “discussions on pending legislative proposals.”

With respect to 40-6-123 and -124, Justice Dubofsky observes:

Colorado Mining Association has not alleged that the commissioners, with respect to a party to this proceeding, have a personal bias or prejudice, have served as an attorney or other representative, or have a financial interest in the subject matter at issue. Instead, the Association alleges that the commissioners have engaged in conduct which conflicts with their duty to avoid the appearance of impropriety. The statutes, however, address a duty to avoid the appearance of impropriety as well as a conflict of interest and read in context, are limited to improper financial or other personal benefit.

Finally, she concludes:

“The commissioners’ challenged conduct is so routine and to be expected that it cannot – without allegations of personal bias or financial gain– have created an appearance of impropriety.”

21.
In her affidavit, Ms. Hyde characterizes our meetings as “ordinary course of business.”  Justice Dubofsky describes my activities in discussing legislative language as “routine” and “to be expected.”  Indeed, over the four years I have served on the PUC, I have filed more than 360 disclosures of permissible ex parte conversations with parties in interest before the Commission.  Many of those conversations concerned proposed or pending legislation while others involved topics that would eventually be the subject of a proceeding at the Commission.  The statute and the Commission’s rules provide a process under which those conversations are lawfully allowed to take place, including rules for disclosure, with which I have fully complied.

22.
It might be argued that I should not have been involved directly in discussions about legislation, but instead should have sent Division Director Doug Dean to conduct the discussions on the draft bill.  

23.
I have two observations about this argument.  First, this is a distinction without a difference.  Suppose Mr. Dean (or any staff member) had shuttled back and forth at my direction, met with Xcel and insisted on the same changes to the draft language.  How would that differ materially from my direct involvement?

24.
Second, the commissioners do not actually have any employees.  Director Dean and everyone else on the staff of the Commission reports to the Executive Director of the Department of Regulatory Agencies (DORA).  This administrative separation of the Commissioners from the Staff of the Commission has implications for the Commissioners’ involvement in the legislative process.   In 2008, for example, the Commission found itself in disagreement with DORA on important legislation concerning Qwest Communications.  The DORA Executive Director forbade the Commissioners from using any DORA employees (i.e., the staff of the Commission) in dealing with this bill in the legislative process.  The DORA Executive Director insisted that the Commissioners must go to the General Assembly themselves to make their position known on the legislation.

25.
The Commission’s duties are a mixture of quasi-executive (e.g., investigations and enforcement), quasi-legislative (e.g., rulemaking and ratemaking) and quasi-judicial (e.g., adjudicating property rights, assessing civil penalties).  Inevitably, there will be tensions between these three roles and the Commission has developed processes to allow itself, without conflict, to fulfill all three roles.  There is a tendency to stress the judicial role because the Commission looks like a court in many of its cases – parties represented by counsel, hearings, sworn testimony, cross-examination, open deliberation sessions and lengthy written orders.   In practice, though, most of the Commission’s activities are actually quasi-legislative, overlain with judicial processes.

26.
The tension among the Commission’s roles is not a new issue.  Ashley Brown, an attorney, former Ohio Public Utilities Commissioner and now director of the Harvard Electricity Policy Group at the Kennedy School, warned in 1990 about the “overjudicialization” of state public utilities commissions:

There is a fundamental contradiction between the substantive task regulatory bodies, such as public utilities commissions, are charged with performing and the process imposed upon them for doing it.

*  *  *

Stated more succinctly, the bulk of the regulatory workload is legislative in nature; yet the decision making process employed is, for the most part, judicial.   

The significance of the contradiction between the substance and process of regulation cannot be overstated.  The contradiction merits close scrutiny.  Gathering and processing information is vastly different in judicial and legislative models.  Legislating, when properly conducted, seeks the broadest data base possible.  Information and opinions are received and/or sought, heard and carefully analyzed.  The process occurs at both formal (e.g., hearings) and informal (e.g., private conversation) levels.  The goal is to provide the decision maker with as much information from as many perspectives as possible so that an informed decision can be made.

D. Conclusion

27.
I have a duty to the people of Colorado to hear this case.   I have decided not to recuse myself.  

28.
I also have a duty to be fair and to avoid the appearance that I am not fair.  CMA has not shown a conflict of interest; there has been no showing of financial misconduct; there has been no showing of personal bias.  There could not, in fact, be such a showing.   As to the claim of the appearance of bias or impropriety, it stems from CMA’s systematic misunderstanding or mischaracterization of what I wrote in unguarded email messages.   If these mischaracterizations are corrected, this claim evaporates.   I undertook no actions that show that I am predisposed to rule in any particular way in this case.  My efforts to oppose legislative mandates that would make it much harder to protect consumers from rate increases were not inappropriate actions for a commissioner to undertake.  In fact, I believe I have an affirmative duty as a commissioner to act as I did.
29.
I am also confident that a reviewing court, properly acquainted with the complexity of the Commission’s duties under the statute and the facts in this case, will reach the same conclusion as I have reached.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________
                                                 Chairman







� As stated in CMA’s May 20, 2010 Motion to Intervene in this matter, CMA is a trade association whose members are primarily engaged in the exploration, production and refining of coal, metals, oil shale and industrial minerals throughout Colorado and the western United States.  CMA’s organizational interests include participating in administrative proceedings that may adversely affect the mining industry in Colorado.  Further, CMA serves to educate the public (including public-sector decision-makers) about the benefits of affordable, reliable and environmentally compatible coal-fueled electricity.  (quotations omitted)


�  The current formulation of the Colorado Code of Judicial Conduct, which went into effect on July 1, 2010, and which version is cited to by CMA, provides that “[a] judge, within the meaning of this Code, is anyone who is authorized to perform judicial functions, including an officer such as a magistrate, referee, or member of the administrative law judiciary.”  Colorado Code of Judicial Conduct, Application, § I(B).  Cf.  [Former] Colorado Code of Judicial Conduct, Canon 8. Applicability, Paragraph A (“Anyone, whether or not a lawyer, who is an officer of the state court system performing judicial functions, including, for example, a referee or commissioner, is a judge for the purpose of this code.”)  (Effective January 1, 1989 through July 1, 2010).  See also Venard v. Dep’t of Corr., 72 P.3d 446, 449 (Colo. App. 2003) (“When . . . an administrative proceeding is quasi-judicial in character, board members should be treated as the equivalent of judges.”)


�  Brown, Ashley C. “The Overjudicialization of Regulatory Decisionmaking.” Natural Resources and Environment, Volume 5, Number 2 (Fall 1990): 15-16
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