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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R10-0903 (Recommended Decision) and the Affidavit of Joseph P. Olson filed by the City of Fort Collins (Fort Collins) on September 7, 2010; exceptions to the Recommended Decision filed by Union Pacific Railroad Company (UPRR) on September 17, 2010, Fort Collins’ response to UPRR’s exceptions filed on September 29, 2010; UPRR’s response to Fort Collins’ exceptions and a Motion to Strike Affidavit of Joseph P. Olson and Accompanying Exhibits (Motion) filed on October 5, 2010; and Fort Collins’ response to UPRR’s Motion filed on October 21, 2010.  Now being fully advised in the matter and consistent with the discussion below, we remand this matter to the Administrative Law Judge (ALJ) for a determination of the merits.

B. Procedural History

2.  Fort Collins filed applications on December 26, 2006, requesting authority to modify the existing railroad signal system in order to provide interconnection and preemption for new Fort Collins crosswalk signals located less than 200 feet from the crossing of Horsetooth Road with UPRR, National Inventory No. 804504X, initiating Docket No. 06A-670R, and less than 200 feet from the crossing of Drake Road with UPRR (collectively, Crossings), National Inventory No. 804505E, initiating Docket No. 06A-671R.  Each Application was amended on February 13, 2007.  

3. Fort Collins and UPRR are the only parties in this matter.

4. The Commission approved the applications by Decision No. C07-0148 for Docket No. 06A-670R and Decision No. C07-0149 for Docket No. 06A-671R.

5. On April 28, 2009, Fort Collins filed Motions to Withdraw Application and Vacate Commission Decision Granting Application in each docket.  On May 15, 2009, UPRR filed Motions to File Out of Time Its Response in Opposition to the City of Fort Collins’ Motions to Withdraw Applications.  

6. The Commission referred these Dockets to an ALJ by Decision No. C09-0646 for Docket No. 06A-670R and Decision No. C09-0645 in Docket No. 06A-671R.  The ALJ consolidated Docket Nos. 06A-670R and 06A-671R on July 14, 2009 by Decision No. R09-0760-I.

7. On January 19, 2010, Fort Collins and UPRR filed a Stipulation and Statement of Matters to be Determined.  This document outlined a Stipulation entered into between Fort Collins and UPRR regarding installation of Pedestrian Hybrid Beacons (PHBs) at the Crossings, discussed how the PHBs would operate, and listed matters the parties believed the Commission should determine at the  hearing.

8. The hearing in this matter was held on March 10, 2010 in front of Administrative Law Judge Dale E. Isley.  The ALJ issued Decision No. R10-0519-I, the ALJ rejected the Stipulation.  

9. On July 12, 2010, Fort Collins filed a Motion to Set Aside, Modify, or Stay Interim Order R10-0519-I (Motion to Set Aside).  UPRR filed a response to Fort Collins’ Motion to Set Aside, Modify, or Stay Interim Order on July 19, 2010.  The ALJ issued Recommended Decision No. R10-0903 Granting Motion to Set Aside on August 18, 2010.

C. Recommended Decision

10. In its Motion to Set Aside, Fort Collins presented four alternative solutions to the issues involved in this proceeding including: 1) Approve the Stipulation; 2) Stay the case in order to provide the Colorado Department of Transportation sufficient time to adopt the 2009 version of the Manual for Uniform Traffic Control Devices (MUTCD), thus addressing the ALJ’s concern with the experimental nature of PHBs; 3) Allow Fort Collins to amend its Applications to position the proceeding for a hearing on the appropriateness of the yellow flashing beacons currently in place at the Crossings; and 4) Return the status of the consolidated proceeding to the original applications that were approved by the Commission in 2007 by allowing Fort Collins to withdraw its request to vacate Decision Nos. C07-0148 and C07-0149.

11. In its Response to the Motion to Set Aside, UPRR objected to all of the solutions proposed by Fort Collins.

12. The ALJ denied Fort Collins’ Motion as to alternatives 1, 2, and 3 and granted the Motion as to alternative 4.  In granting the Motion as to alternative 4, the ALJ discussed the overlap of yellow indications on the traffic signals, originally approved by the Commission, and flashing red signals at the Crossings. Specifically, the ALJ questioned whether the Commission contemplated this result when it approved the installation of standard traffic lights at the Crossings in 2007 as neither Application specifically addressed the issue of overlap of yellow indications on the traffic signals and flashing red indications on the railroad signals.  We note that UPRR’s original interventions in these matters also did not address this issue.  The ALJ concluded that, in light of the MUTCD provisions referred to in Decision Nos. R10-0519-I, C07-0148, and C07-0149, the Commission implicitly required Fort Collins to install standard traffic lights at the Crossings in such a manner as to eliminate any such overlap.  The ALJ modified Decision Nos. C07-0148 and C07-0149 for the purpose of including this requirement. 

D. Discussion

13. In granting Fort Collins’ Motion as to alternative 4, the ALJ clarified the previous Commission Decisions with respect to overlap between the signals based on the new information discovered during the hearing.  Fort Collins did not request this relief in its Motion to Set Aside.  

14. Under § 40-4-106(2)(a), C.R.S., the Commission has the power to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all at-grade railroad crossings of signaling systems, safety appliance devices, or “such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  
15. In its pleadings, Fort Collins contends that it is impossible for motorists to drive around gates due to raised medians.  Further, the information raised in the affidavit of Joseph P. Olson may be relevant to reaching a just and reasonable decision in this matter.  However, for the reasons stated by UPRR in its Motion to Strike, the Commission cannot consider that information without providing UPRR some opportunity for cross-examination and discovery.  Finally, UPRR presented two potential solutions on the overlap and/or contra-indication between the rail and highway signals at the crossings that merit further review.  

16. For these reasons, we find that a remand of this consolidated docket to the ALJ for additional proceedings will assist the Commission in fulfilling its statutory duties and reaching a just and reasonable decision on the safety matters at the two Crossings. We also note that a field visit may be useful in accomplishing this goal.

II. order

A. The Commission Orders That:

1. This docket is remanded to the Administrative Law Judge for a determination of the merits, consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 8, 2010.
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