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I. BY THE COMMISSION
A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a Motion to Strike Industrial Energy Consumers of America’s Submission of November 29, 2010 and Request for Shortened Response Time (Motion to Strike) filed by EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation (collectively, Gas Intervenors) on November 30, 2010.

2. At 3:40 p.m. on Monday, November 29, 2010, the Industrial Energy Consumers of America (IECA) filed a Submission for the Record (Submission) in this Docket.  IECA is amicus curiae in this case.  See Decision No. C10-0545.

3. In its Motion to Participate as Amicus Curiae, IECA sought a waiver of Rule 1201(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, “with respect to this motion only,” as it had yet to regain legal counsel.  Rule 1201(a), 4 CCR 723-1 states, “[a] party or an amicus curiae shall be represented by an attorney at law . . .”  While we did not explicitly grant this Rule waiver, we did grant IECA leave to participate as amicus curiae in this Docket.

4. IECA’s Submission is signed by its President, Paul Cicio, who is not an attorney.  The pleading does not request further waiver of Rule 1201(a).  The Submission states, 

Out of concern that proposals before the Commission would result in the premature retirement of existing coal units and their replacement with new natural gas units, thereby creating an overreliance on natural gas and exposing Colorado manufacturers and industrial uses to new risks and uncertainties, IECA wishes to lodge with the Commission several documents speaking to these and related issues.

IECA then appends three documents, consisting of several hundred pages, including federal regulations and documents relating to greenhouse gases.

5. In its Motion to Strike, the Gas Intervenors contend the Submission is improper for four reasons:  (1) failure to be represented by an attorney, in violation of Rule 1201(a); (2) the Submission was filed after the 2:00 p.m. deadline for Statements of Position, with no motion for leave to late file; (3) the Submission is not purely legal in nature, in violation of Rule 1200(c), 4 CCR 723-1, which states amicus curiae “may present legal argument only, as permitted by the Commission;” and (4) to let the documents in would be inconsistent with the Commission’s practice throughout these proceedings of keeping parties from submitting voluminous, hearsay, unauthenticated documents into the record.  Gas Intervenors also request response time to their Motion be shortened to 5 p.m. on December 1, 2010.

6. We agree with Gas Intervenors that the IECA submission is improper.  Most importantly, the Commission finds the Submission and its attachments neither are legal argument, as amicus curiae must present pursuant to Rule 1200(c), nor are they appropriate for inclusion in the record in this Docket.  While we believe other arguments raised by the Gas Intervenors may have merit, we find sufficient justification to grant the Motion to Strike on these grounds alone.

7. We therefore find good cause to grant the Motion to Strike.

II. Order

A.  
The Commission Orders That:

1. The Motion to Strike Industrial Energy Consumers of America’s Submission of November 29, 2010 and Request for Shortened Response Time filed by EnCana Oil & Gas (USA), Noble Energy, Inc., and Chesapeake Energy Corporation on November 30, 2010, is granted.

2. This Order is effective upon its Mailed Date.

B. 
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
December 1, 2010.
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