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I. By the Commission

A. Statement

1.
This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R10-1106 (Recommended Decision) filed on November 2, 2010 by the Colorado Office of Consumer Counsel (OCC).  Public Service Company of Colorado (Public Service or Company) filed a response to exceptions on November 16, 2010.  Being fully advised in the matter and consistent with the discussion below, we deny the exceptions and affirm the Recommended Decision.

B.
Background

2.
Public Service filed an application on October 29, 2009, requesting a Commission approval of the fuel, purchased energy, and purchased wheeling expenses incurred during 2008 that have been reflected in the Electric Commodity Adjustment (ECA); approval of calculation of the Economic Purchase Benefit incentive earned in 2008 that has been used to adjust the 2009 ECA; and approval of the calculation of the 2008 short term sales margins that were used to adjust the 2009 ECA deferred balance.  The only intervening party in this docket is the OCC (Staff of the Commission and Ms. Nancy LaPlaca initially filed petitions to intervene but later withdrew their interventions).  


3.
In its intervention, the OCC stated that it wished to advocate for the Windsource customers.  The OCC opined that the Windsource customers had not received their fair share of the margins from Public Service’s trading activities, although they paid their share of the costs of the generating plants that are the source of these trading margins.


4.
The OCC pre-filed answer testimony of P.B. Schechter.  Dr. Schechter testified that the Windsource customers should have received a share of the short term sales margins that the Company earned in 2007 and beforehand.  However, Dr. Schechter did not address the issues related on the credit of 2008 short term sales margins to the ECA, which is the subject matter of this docket.


5.
Public Service filed a Motion for Summary Judgment (Motion) on August 20, 2010.  In its Motion, Public Service argued that the issues regarding the crediting of the 2007 short term sales margins, which Dr. Schechter discusses in his testimony, are beyond the scope of this docket.  Public Service contended the only issues within the scope of this docket are the ones related to the 2008 short term sales margins, i.e., whether the Company prudently incurred the fuel, purchased energy, and purchased wheeling expenses that it booked in 2008 and whether the Company has properly calculated and credited the 2008 short term sales margins in compliances with its tariffs and prior commission decisions. 

6.
On the other hand, the issues related to the 2007 short term sales margins have already been adjudicated in a prior docket, according to Public Service.  See Decision No. R10-0378, issued on April 22, 2010 in Docket No. 09A-335E (In the matter of the application of Public Service for an order approving expenses incurred for the period January 2007 through December 2007 that are recovered through the ECA and approving the calculation of 2007 short term sales margin).  Public Service argued that Docket No. 09A-335E addressed both the issues related to calculating and crediting the 2007 short term margins.  

7.
Public Service argued that the scope of a prudence review docket is whether the Company correctly followed its tariffs and prior Commission decisions and whether it prudently purchased fuel and energy that flows through the ECA.  Public Service argued the OCC cannot argue in a prudence review proceeding that the Company should have had different tariffs in place.  As that would amount to an impermissible retroactive tariff change.  

8.
In response, the OCC argued that the issues addressed in Docket No. 09A-335E were whether Public Service correctly calculated the 2007 trading margins, but the issues on the manner in which the Company credited those trading margins to the 2008 ECA were not.  The OCC also relies on a prior Commission decision where the Commission stated that the issue of exclusion of the Windsource customers from receiving their share of the trading margins should be addressed “in a future prudence review or another proceeding.”  See Decision No. C08-0325, issued March 28, 2008 in Docket No. 08L-094E.  The OCC argues that the instant docket is just such a proceeding, to examine the manner in which the 2007 trading margins should have been credited.


9.
In the Recommended Decision, Administrative Law Judge (ALJ) Paul C. Gomez agreed with Public Service, granted the Motion, and granted the application.  The OCC timely filed exceptions and Public Service timely filed a response to exceptions. 


C.
Discussion
10.
Windsource is an optional tariff rate that began in 1997.  From 1997 until early 2009, the Windsource customers did not pay the ECA or its predecessor fuel adjustment clauses.  Because these customers did not pay the ECA, they did not share in the benefits or costs flowing through the ECA, including the benefit of short term margin sharing.  This changed in 2009, as a result of Decision No. R09-0117, mailed on February 5, 2009 in Docket No. 08A-260E (In the matter of the application of Public Service for an order approving revisions to the Windsource program).  Decision No. R09-0117 changed Windsource to charge the Windsource customers the ECA and adjust downward the Windsource rate itself.  Thereafter, in accordance with the approved ECA tariff, Public Service returned the 2008 short term sales margins to all ECA-paying customers (now including the Windsource customers) in 2009.  
11.
In their exceptions, the parties generally mirror their previous arguments in this docket.  The OCC further contends that Public Service’s argument that Docket No. 09A-335E, the 2007 ECA docket, addressed issues related to both calculating and crediting the 2007 short term margins implies the docket was noticed incorrectly.  The notice for Docket No. 09A-335E stated that the Company filed an application “for an order approving expenses incurred for the period January 2007 through December 2007 that are recovered through the Electric Commodity Adjustment clause and approving the calculation of 2007 Short Term Sales Margin.”  

12.
For its part, Public Service now adds that the issues related to the 2007 short term sales margins cannot be addressed in any prudence review or complaint proceeding, because that would amount to an impermissible retroactive tariff change.  Public Service argues that Docket No. 08L-094E was a less-than-statutory notice docket and the Commission did not perform a detailed legal analysis when it made the statement that the issue presented by the OCC should be addressed in a future prudence review or another proceeding.

13.
Rule 56 of the Colorado Rules of Civil Procedure, applicable to the Commission via Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, governs summary judgment.  It is appropriate where no genuine issues of material fact exist and the moving party is entitled to judgment as a matter of law.  See, e.g., Thompson v. Maryland Cas. Co., 84 P.3d 496, 501 (Colo. 2004); Copper Mountain, Inc. v. Indus. Sys., Inc., 208 P.3d 692, 696 (Colo. 2009).  The burden to demonstrate that no genuine issue of material fact exists and that summary judgment is therefore appropriate, is on the moving party.  Terry v. Sullivan, 58 P.3d 1098, 1100 (Colo. App. 2002).  
14.
We agree with Public Service and the ALJ and therefore deny the exceptions filed by the OCC.  The scope of this proceeding is only the 2008 short term sales margins.  The 2007 short term sales margins have already been resolved in Docket No. 09A-335E, including issues related to both calculating and crediting the 2007 short term margins.  Decision No. R10-0378, at ¶ 61.  The notice given for that docket is broad enough to encompass both calculation and crediting issues, not just the calculation issues as the OCC contends.  In addition, we find that litigating the issue of the inclusion versus exclusion of the Windsource customers from short term sales margins may be inappropriate for a proceeding such as this one.  
II. order

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R10-1106 filed on November 2, 2010 by the Colorado Office of Consumer Counsel are denied, consistent with the discussion above.

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
December 1, 2010.
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