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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R10-0875 (Recommended Decision) filed by Qwest Corporation (Qwest) on September 17, 2010.  Staff of the Public Utilities Commission (Staff) filed a response in support of the exceptions on September 24, 2010.  The Colorado Office of Consumer Counsel (OCC) filed a response in opposition to the exceptions on October 8, 2010.  Being fully advised in the matter and consistent with the discussion below, we deny the exceptions.

B. Background


2.
On August 27, 2009, Qwest filed an application to recover all actual costs incurred during 2008 for the relocation of infrastructure or facilities requested by state or local political subdivisions, pursuant to § 40-3-115, C.R.S.  These relocation costs correspond to 218 relocation projects.  The relocation costs total $4,488,790 and the portion of the costs associated with intrastate, regulated services is $2,652,795.  In its application, Qwest proposed to recover this amount solely from its retail customers with a uniform statewide surcharge applicable to all Colorado customers.  Qwest proposed to recover this surcharge over a period of 12 months, subject to a true-up.  The surcharge would not exceed 20 cents per access line per month for the 2008 cost recovery amounts.  Qwest anticipated making annual filings on a going forward basis to recover the relocation costs incurred in subsequent years.  

3.
The Commission gave notice of the Application on September 2, 2009.


4.
Staff and the OCC intervened as of right in this docket.  The Commission deemed the application complete and referred it to an Administrative Law Judge (ALJ) by minute entry on October 14, 2009.


5.
The ALJ extended the time period for a Commission decision specified in § 40-6-109.5, C.R.S., by an additional 90 days.  Decision No. R09-1350-I.  Qwest subsequently waived the applicable time period for a Commission decision as specified in § 40-6-109.5, C.R.S., and the ALJ acknowledged that waiver.  Decision No. R10-0154-I.  


6.
Staff and Qwest (Settling Parties) filed a Joint Motion to Approve Stipulation and Settlement Agreement on March 9, 2010.  The ALJ held an evidentiary hearing on the Settlement Agreement.


7.
The Settlement Agreement provides that Qwest would recover the relocation costs incurred during 2008 that correspond to 8 out of the 218 relocation projects exceeding $100,000 in total costs.  These eight relocation projects total $2,066,036 and the portion of the costs associated with intrastate, regulated services is $1,062,634.  The Settling Parties agreed that relocation costs corresponding to the projects that exceed $100,000 were “beyond the normal course of business” within the meaning of § 40-3-115, C.R.S.  The Settling Parties also agreed that Qwest’s Colorado service territory would be divided in eight regions or surcharge areas for cost recovery purposes.  The relocation costs would be recovered through the surcharge that apportions 50 percent of the cost of each project to the relevant surcharge area and 50 percent on a statewide basis.  The cost recovery would be achieved in nine months, with a three-month true-up period.  Staff and Qwest further stipulated on the interpretation of relevant law and agreed upon which costs may be appropriate for future applications for recovery under § 40-3-115, C.R.S.  


8.
The OCC opposed the Settlement Agreement. The OCC argued that the legislative intent behind the “beyond the normal course of business” language was to permit the recovery of relocation costs for only extraordinary projects (such as T-REX or COSMIX, which were at issue in the two prior applications filed by Qwest with the Commission).  The legislative intent behind § 40-3-115, C.R.S., according to the OCC, was not to allow recovery for any relocation projects, as Qwest initially argued in its application.  The OCC further argued that the $100,000 threshold agreed on in the Settlement Agreement was arbitrary and inconsistent with the legislative intent.  The OCC argued that the eight projects listed in the Settlement Agreement are not extraordinary as compared to T-REX or COSMIX.   


9.
The OCC further argued for a localized relocation surcharge which recognizes the geographic area that most directly benefits from the required relocation. The OCC contended that Qwest’s initial proposal to levy 100 percent of the surcharge on all retail customers statewide and its subsequent proposal to apply 50 percent of the surcharge on a statewide basis are inconsistent with the legislative intent and Commission decisions in the T-REX and COSMIX dockets, where the relocation surcharge was also localized.  


10.
The OCC opposed the proposal to recover the full portion of the costs associated with intrastate, regulated services solely from Qwest’s retail customers. It contended that Qwest’s wholesale customers benefit from a relocation project to the same extent as retail customers and that retail customers should not subsidize wholesale customers.  


11.
Finally, the OCC opposed the provisions of the Settlement Agreement pertaining to future applications for recovery of relocation costs.  The OCC contended that this provision would circumvent the authority of the Commission to permissively grant recovery on a case-by-case basis under the statute.  


12.
By the Recommended Decision, ALJ G. Harris Adams denied the application and the Settlement Agreement, largely for the reasons advocated by the OCC.  The ALJ rejected the argument that Qwest is not in the business of relocating facilities and therefore any relocation of infrastructure or facilities is beyond the normal course of business.  The ALJ further relied on the legislative history of § 40-3-115, C.R.S., presented by the OCC.  The ALJ also stated that Qwest provided a cursory title for the relocation projects for which it was seeking recovery, but did not present sufficient information to make a determination as to whether these projects were beyond the normal course of business.


13.
In its exceptions, Qwest generally argues that the Commission should reverse the Recommended Decision and approve the Settlement Agreement reached by Staff and Qwest.  It contends that the Commission must determine whether or not a relocation project is beyond the normal course of business on a case-by-case basis.  Qwest argues that the eight projects listed in the Settlement Agreement are beyond the normal course of business because the $100,000 threshold is about five times higher than the average cost of $20,591 for the 218 jobs initially included in the application. In the alternative, Qwest argues that, at the very least, the Golden bridge project is beyond the normal course of business because its costs exceed the costs of COSMIX (which was approved by the Commission).  Qwest further states that it provided sufficient information in its application on all relocation projects.  Qwest finally argues that the OCC’s reliance on the legislative history is inappropriate, since § 40-3-115, C.R.S., is not ambiguous and, in any event, the Settlement Agreement is consistent with the legislative intent.


14.
The OCC filed a response to exceptions, largely reiterating its prior arguments.  

C. Discussion


15.
The pleadings filed by Qwest and the OCC involve legal and policy issues of first impression pertaining to the interpretation and application of Senate Bill 03-238 (SB 238), which was codified at § 40-3-115, C.R.S.  Previously, Qwest filed two applications to recover the costs associated with the relocations of infrastructure or facilities requested by a state or local political subdivisions (T-REX and COSMIX). Both of those dockets involved unopposed applications or settlements. This docket is the first time the issues pertaining to the interpretation and application of § 40-3-115, C.R.S., are contested.  Section 40-3-115, C.R.S., is entitled “[r]ecovery of utility relocation costs,” and states (emphasis added):
(1)
As used in this section, unless the context otherwise requires:

(a)
“Political subdivision” means a county, city and county, city, town, home rule city, home rule town, service authority, school district, local improvement district, law enforcement authority, water, sanitation, fire protection, metropolitan, irrigation, drainage, or other special district, or any other kind of municipal, quasi-municipal, or public organization organized pursuant to law.

(b)
“State” means the state government, any state agency, state department, state institution, or state-level authority.

(2)(a)
Notwithstanding the provisions of section 40-15-502(3)(b)(I) to (3)(b)(V), local exchange providers of basic local exchange service subject to regulation pursuant to part 2, part 3, or part 5 of article 15 of this title may request authorization from the commission to recover the actual costs incurred for the relocation of infrastructure or facilities requested by the state or a political subdivision. Actual costs are the nonfacility costs incurred in the relocation plus the undepreciated amount of the facilities being replaced. Recovery of actual costs incurred for relocation is intended for those state and political subdivision requests that are determined by the commission to be beyond the normal course of business.
(b)
The commission shall verify the actual costs that may be recovered, determine the allocation of costs to various customers and services, and prescribe the method of such recovery. In no event shall the period of recovery of the relocation costs exceed three years.

(c)
In determining the allocation of the costs to be recovered, the commission shall consider the jurisdiction requiring the relocation and the geographic area that most directly benefits from the required relocation to determine the customers or services that will bear the costs.

16.
The threshold issue is whether the Commission should use the legislative history to interpret the above statute.  The courts and administrative agencies may rely on the legislative history if a statute is unclear and ambiguous, in order to ascertain its meaning. See, e.g., Leggett & Platt, Inc. v. Ostrom, --- P.3d ---, 2010 WL 4361372, at *6 (Colo. App. 2010).  Generally, an ambiguity exists in a statute where at least one of its terms is susceptible to multiple meanings. Colorado Water Conservation Bd. v. Upper Gunnison River Water Conservancy Dist., 109 P.3d 585, 599 (Colo. 2005).  The most basic resource for determining legislative intent is discussions which take place during the hearings before the legislative committees concerning the enactment of the legislation. People in Interest of G.W.R., 943 P.2d 466, 468 (Colo. App. 1996).  See also, People v. Hernandez, 176 P.3d 746, 753-754 (Colo. 2008) (reliance on statements by legislators during floor debates and testimonies before the committee as evidence of the legislative intent).  The courts, however, must be cautious when inquiring about the legislative motive and purpose and must recognize that what motivates one legislator to make a comment about the law is not necessarily what motivates other legislators to enact the law.  See Interstate Natural Gas Co. v. Fed. Power Comm’n, 156 F.2d 949, 952 (5th Cir. 1946), judgment aff’d, 331 U.S. 682 (1947); Piper v. Chris-Craft Indus., Inc., 430 U.S. 1, 26 (1977).  

17.
In this case, the “beyond the normal course of business” statutory language, on its face, is susceptible to multiple meanings, as evidenced by the divergent arguments of the parties in this docket.  Further, as we discuss below, the legislative history of SB 238 indicates at least some consistency among the statements made by legislators during floor debates and testimonies before the committees.  We therefore find that it is appropriate for the Commission to look to the legislative history of § 40-3-115, C.R.S., to determine the meaning of “beyond the normal course of business” statutory language.

18.
We have reviewed the legislative history relied on by the ALJ and the OCC.  The legislative record contains multiple statements to the effect that the legislature did not intend to allow recovery for routine relocation projects through SB 238.  The legislative record, attached to the answer testimony of OCC witness Cory Skluzak, contradicts Qwest’s initial position that all relocation of infrastructure or facilities is beyond the normal course of business because Qwest is not in the business of relocating facilities.  For example, Mr. Pete Kirchhof testified, on behalf of Qwest, that Qwest was not seeking to recover the costs of routine general relocations and intended “to only seek recovery of the costs for the larger projects that may not be recovered in existing rates.”
  He also testified that Qwest would support an amendment to an early version of SB 238 that would allow it “just to recover these larger projects.”
 The legislative record also contains the statement that the situation [where a relocation job would qualify for recovery under SB 238] very rarely occurs.

19.
The legislative record contains several references to T-REX, the expansion of the Denver Convention Center,
 and COSMIX (referenced to as the “I-25 through Colorado Springs” project)
 as examples of the types of large projects that would qualify for recovery under SB 238.  On the other hand, the legislators clarified that "a shoulder project that might only be a thousand yards,” an acceleration or deceleration lane, or a relocation of a few telephone poles would not qualify.
  The legislative record mentions criteria such as whether the relocation project involves trunk lines and large equipment,
 and whether it disturbs easements or rights of way
 as relevant in determining whether a specific relocation project is beyond the normal course of business.  In any case, the legislature contemplated that Qwest would have to make a “very, very good case” and that recovery was not a “slam dunk.”
  


20.
In light of this legislative history, we conclude it is not reasonable for the Settling Parties to agree upon which costs may be appropriate for future applications for recovery under § 40-3-115, C.R.S., through the Settlement Agreement in this docket.  We find there should not be a standard process for something that “very rarely occurs” and that future applications to recover relocation costs must be determined on a case-by-case basis. 

21.
We must now determine whether any of the relocation costs incurred by Qwest in 2008 are beyond the normal course of business within the meaning of § 40-3-115, C.R.S.  Qwest previously recovered $1,828,022 and $700,039, on an intrastate basis, for T-REX and COSMIX respectively, the two projects the legislature clearly had in mind.
  Further, we do not agree with Qwest that the reasonableness of the $100,000 threshold should be judged in light of the average cost of $20,591 for the 218 jobs initially included in the application.  This is because the $20,591 average cost includes all 2008 relocation projects, even small routine projects that are beyond the scope of SB 238.

22.
In its exceptions, Qwest argues that, of the eight projects agreed upon by the Settling Parties as being beyond the normal course of business, the project listed as the “Golden project” exceeds the costs of COSMIX.  Qwest argues that, since the costs of the Golden project exceed the costs of COSMIX, the recovery of which was approved by the Commission, the Commission should, at the very minimum, grant the recovery of the costs of the Golden project.  Confidential Exhibit A to Qwest’s exceptions shows a total cost for the Golden project that exceeds $700,039 that Qwest recovered for COSMIX, but that is before the costs associated with deregulated and interstate services are excluded.  The portion of the total costs for the Golden project associated with intrastate, regulated services and therefore eligible for cost recovery, is much lower than the $700,039 that has been authorized for COSMIX.  Thus, the assertion that the costs of the Golden project exceed the costs of COSMIX is incorrect.  In fact, of the eight projects agreed upon in the Settlement Agreement, only two projects (the Golden project and one other) exceed the $100,000 when only the costs associated with intrastate, regulated services are taken into account. 

23.
We also find that strict interpretation of § 40-3-115, C.R.S., is appropriate in light of the later replacement of the statutory rate cap, § 40-15-502(3)(b), C.R.S. (2008), and Qwest’s ability to now raise its rates via the statute that went into effect on July 1, 2008.  The recovery of relocation costs via this method also avoids concerns associated with single issue ratemaking.

24.
Most importantly, we concur with the ALJ that the application does not contain sufficient information about the eight projects agreed upon by Qwest and Staff as being beyond the normal course of business.  It is not possible to determine whether any of these projects involved trunk lines or disturbed easements or rights of way or exhibited similar characteristics and thus whether any of the eight projects are beyond the normal course of business.  We therefore agree with the ALJ and the OCC that Qwest has not met its burden of proof on the eight projects included in the Settlement Agreement.  On that basis, we deny the exceptions filed by Qwest and also deny the application, without prejudice.
  

25.
In the Recommended Decision, at ¶ 96, the ALJ provided some guidance on what types of information, in addition to cost documentation, may be helpful in determining whether a particular project is beyond the normal course of business in the future.  We agree that the types of information listed in ¶ 96 of the Recommended Decision may be relevant in future recovery applications.  We add the following guidance with respect to the types of information that may also be relevant:  

· Evidence that the relocation of facilities or infrastructure was required by a governmental entity, including the reason for the request and the scope of the required relocation. 

· A statement as to why a particular project is an extraordinary relocation project, the nature and scope of each project, including a statement on whether the project is part of a larger project, a description of the facilities which have been relocated, amounts of cable and wire facilities, fiber routes, carrier equipment, central office relocations, trunks, etc.

· A work order project number associated with each relocation project.

· A copy of the accounting journal entries for each relocation project as well as the corresponding entries into the Continuing Property Records.

26.
Further, we agree with the OCC that it is not reasonable for Qwest to recover the entire intrastate portion of the relocation expenses from its retail customers and that there should be some adjustment for the fact that wholesale customers benefit from the relocation projects as well.  Retail customers should not subsidize wholesale customers, even if Qwest cannot recover from wholesale customers.  We therefore encourage Qwest, on a going forward basis, to provide for an imputation of some portion of the relocation costs to wholesale customers or explain why an imputation to wholesale customers is inappropriate given the facts and circumstances of each case.  The imputation to wholesale customers may be appropriately made on a case-by-case basis in future applications.

27.
Finally, we agree with Qwest to the extent it argues that surrounding communities are not the only ones that benefit from a particular relocation project and that some allocation on a statewide basis may be reasonable and consistent with § 40-3-115, C.R.S.  We believe that this determination should be made on a case-by-case basis in future applications.

II. ORDER

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R10-0875 filed on September 17, 2010 by Qwest Corporation (Qwest) are denied, consistent with the discussion above.  

2. The application filed by Qwest on August 27, 2009 is denied, without prejudice.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 23, 2010.
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� Hearings on S.B. 03-238 Before the H. Comm. on Finance, 64th Gen. Assem. (Apr. 17, 2003) (statement of Rep. Stengel), Exhibit CWS-15.
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� Hearings on S.B. 03-238 Before the H. Transportation and Energy Comm., 64th Gen. Assem. (Apr. 9, 2003) (statement of Rep. Stengel); Hearings on S.B. 03-238 Before the H. Transportation and Energy Comm., 64th Gen. Assem. (Apr. 16, 2003) (statement of Rep. Stengel).  


� Hearings on S.B. 03-238 Before the S. Comm. on Finance, 64th Gen. Assem. (Mar. 11, 2003) (statement of Sen. Phillips); Hearings on S.B. 03-238 Before the S. Comm. of the Whole, 2nd reading, 64th Gen. Assem. (Mar. 21, 2003) (statement of Sen. Chlouber); Hearings on S.B. 03-238 Before the H. Transportation and Energy Comm., 64th Gen. Assem. (Apr. 9, 2003) (statement of Rep. Stengel).


� Hearings on S.B. 03-238 Before the H. Transportation and Energy Comm., 64th Gen. Assem. (Apr. 9, 2003) (statement of Rep. Stengel).


� Id.


� Id.


� Decision No. R05-1479, issued in Docket No. 05A-011T (T-REX) and Decision No. C08-0198, issued in Docket No. 07A-374T (COSMIX).


� In the event Qwest opts to file a new application with respect to any of the 2008 relocation costs, we will entertain any requests for expedited consideration.
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