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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (Commission or PUC) for consideration of the oral motion to strike made by Peabody Energy Corporation (Peabody).  Peabody made this oral motion on November 20, 2010 during the evidentiary hearing in this matter.

2. At the hearing, we established two pertinent deadlines in response to Peabody’s oral motion.  First we required that by noon on November 22, 2010, Public Service Company of Colorado (Public Service) shall file an attestation of counsel regarding the completeness of the responses by it to the data requests at issue.  Second, we provided an opportunity for all parties to file pleadings by noon on November 23, 2010 indicating, after review of the documents produced on and around November 20, 2010 by Public Service in response to the subject data requests, that party’s recommendation on the merits of Peabody’s motion to strike.

3. As required, on November 22, 2010, Public Service filed its Attestation of Counsel.

4. Similarly, on November 23, 2010, we received pleadings in support of Peabody’s Motion to Strike from Peabody itself; Staff of the Commission (Staff); and Climax Molybdenum Company and CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (Climax/CF&I).  We received pleadings opposing Peabody’s motion to strike from Public Service; Anadarko Energy Services Company (Anadarko); EnCana Oil & Gas (USA), Noble Energy, Inc., and Chesapeake Energy Corporation (collectively referred to as Gas Intervenors); the Colorado Department of Public Health and Environment (CDPHE); Western Resource Advocates (WRA); Interwest Energy Alliance (Interwest); the City of Boulder; and the Governor’s Energy Office (GEO).

5. Now being fully advised in the matter, we deny Peabody’s motion to strike, as renewed in its November 23, 2010 filing (collectively Motion to Strike).

B. Gas Intervenors’ Motion to Strike Peabody’s Renewed Motion to Strike

6. On November 23, 2010, subsequent to the receipt of the aforementioned pleadings, Gas Intervenors filed a Motion to Strike Peabody’s Renewed Motion to Strike Testimony.  Gas Intervenors contend that Peabody should be required to stand by its oral motion made on November 20, 2010.  Peabody responded in opposition to Gas Intervenors’ motion.

7. Our oral directions to the parties on November 20, 2010 contemplated Peabody filing a written renewal of its oral motion to strike.  Further, we find that all parties, including Peabody, were entitled to comment upon the late-produced responsive documents and Public Service’s attestation of counsel.

8. We therefore will deny Gas Intervenors’ Motion to Strike Peabody’s Renewed Motion to Strike Testimony.

C. Peabody Motion to Strike

9. By the Motion to Strike, Peabody seeks the striking of the testimony of Public Service witness Greg Ford to the extent such testimony relates in any respect to the proposal referred to as Scenario 6.2J, and any testimony relying on or referring to such testimony.

10. Peabody’s argument can be summed up as follows:
Given what has occurred already and the limited time before the December 15 deadline, striking the testimony is the only way to cure this matter timely.  Public Service's failure to respond fully and accurately to discovery requests from Staff, Climax, and Peabody, the Company's failure to respond as ordered on November 19, the Company's failure to make a complete production on November 20, and counsel's inadequate Attestation filed and served November 22 taken together, mean that striking the testimony of Mr. Ford related to Scenario 6.2J is the only "approach that matches the error that has occurred.”  Indeed, it is the only approach that can begin to rectify the debased record in this proceeding.

Motion to Strike at 3 (footnote omitted).

11. Peabody makes several requests within its Motion to Strike, in addition to seeking the striking of the testimony related to Scenario 6.2J.  First, Peabody requests the Commission to inspect in camera all documents responsive to the subject data requests so that the PUC is in a position to assess the materiality of the responsive documents.  Second, Peabody argues that Public Service’s November 22, 2010 Attestation of Counsel is unresponsive to the Commission’s oral directive and, therefore, a replacement attestation must be filed.  As the basis for these requests, Peabody contends that Public Service’s discovery response is still incomplete and that Mr. Ford’s November 15, 2010 rebuttal testimony addressing criticisms of Scenario 6.2J was submitted in reply to answer testimony prepared without the benefit of the subsequently produced documents.  Finally, Peabody asserts that, if the Commission conducts additional evidentiary proceedings, the Commission should add a few days to the procedural schedule and issue its decision shortly after December 15, 2010.

12. Staff and Climax/CF&I further amplify their positions that the delayed production of documents in the discovery process has resulted in a “discovery debacle.”  They also state their position that following a review of the produced documents, there are more questions than answers and, therefore, striking the Scenario 6.2J testimony is the appropriate remedy.

D. Responses in Opposition

13. Public Service argues that striking the Scenario 6.2J testimony is a drastic remedy that ignores other more reasonable steps, such as an additional day of hearing, to cure whatever prejudice the Commission believes may have occurred.

14. The other intervenors identified above, having reviewed the same documents produced in response to the discovery requests at issue, also drew a conclusion opposite to Peabody’s.  These parties advocate the position that we should deny the Motion to Strike.  Specifically, Anadarko concludes that Public Service erred on the side of inclusion as required by the Commission and that the subject documents do in fact relate to and support the evidence of record in this proceeding.  Anadarko thus states that there are no “smoking guns” amid the produced documents.  The absence of any material inconsistency between Public Service’s pre-filed testimony and the tardily produced documents is also a theme of the arguments presented by WRA and Interwest.  Interwest also goes on to state its position that Public Service’s November 22, 2010 Attestation of Counsel satisfactorily fulfilled Public Service’s obligation in that regard.  The filings by Gas Intervenors, the CDPHE, the City of Boulder, and the GEO echo some or all of these points.

E. Findings and Conclusions

15. In this dispute that has grown out of a delay in the production by Public Service of documents responsive to various discovery requests, the Commission applies its discretionary authority to resolve discovery–related disputes in accordance with its broad authority when presiding over matters within its jurisdiction.  Section 40-6-101 et seq. C.R.S.; Rule 1405(b), 4 Code of Colorado Regulations 723-1.

16. First, we have reviewed our oral directive to Public Service and the November 22, 2010 Attestation of Counsel.  We find that the Attestation of Counsel is a satisfactory pleading in response to our directive.  Thus, no replacement Attestation of Counsel is necessary.
17. Second, in preparation for our ruling on the Motion to Strike, the Commission has already reviewed in camera the documents provided by Public Service in response to the subject discovery requests.  Our review of these documents indicates that Public Service and the intervenors that support Public Service’s position have correctly characterized the content of the produced documents.  The documents do not contain a robust debate about whether or not the very tight construction deadlines associated with all of the activity required to be completed at the Cherokee site before December 31, 2017 could be met.  Instead, the vast majority of the documents discuss the cost of the construction activities associated with Scenario 6.2J.

18. Third, we accept Peabody’s representation set forth at pages 7 and 8 of its Motion to Strike as an offer of proof, which offer we are willing to accept.  Peabody, in its Motion to Strike, states:

If Peabody had access to these documents at the time its experts prepared supplemental answer testimony, it would have used those documents to further underscore the fact that Scenario 6.21 was little more than a high-level conceptual design, with a very preliminary cost estimate and a very preliminary construction schedule, all of which were in constant flux right up to the submission of the Company's October 25th testimony.

(Motion to Strike at 7-8).  In our deliberations we will be guided by the statement set forth above.

19. Based on the above findings, we conclude that additional evidentiary proceedings are not necessary and would not be curative.  The matters that would be within the scope of any such additional evidentiary hearing would be of marginal value only.

20. We need not consider Peabody’s request that we extend the December 15, 2010 statutory deadline for the issuance of our decision approving, modifying, or rejecting Public Service’s emissions reduction plan in light of our ruling on the Motion to Strike.

II. ORDER

A. The Commission Orders That:

1. The Motion to Strike Peabody Energy Corporation’s Renewed Motion to Strike Testimony filed by EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation (collectively referred to as Gas Intervenors) on November 23, 2010 is denied.

2. The motion to strike presented by Peabody Energy Corporation, including the oral motion and the November 23, 2010 Renewed Motion to Strike Testimony, is denied consistent with the above discussion.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
November 23, 2010.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners










7

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












