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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission upon consideration of a Petition for High Cost Support Mechanism Funding (Petition) filed by Nucla-Naturita Telephone Company (Nucla) on July 8, 2010.  Nucla supplemented its petition on August 5, 2010 to include the required affidavit.

2. By the Petition, Nucla seeks annual support funds in the amount of $284,610.  This represents a $42,590 annual increase from Nucla’s current level of support, which level of support was authorized in 2008 (Docket No. 07M-511T).  Nucla requests that its updated Colorado High Cost Support Mechanism (CHCSM) support become effective 30 days following public notification of its Petition filing.

3. The Commission noticed this Petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on July 13, 2010.

4. No petition to intervene or otherwise participate in this proceeding has been filed.

5. Now being duly advised in the premises, we will refer this matter to an administrative law judge for the Commission to conduct further proceedings consistent with this decision.
B. Findings and Conclusions

6. Nucla filed its Petition pursuant to Rules 2847 and 2855 of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2.  Nucla acknowledges that pursuant to Rule 2847(a), 4 CCR 723-2, it must be “in substantial compliance with the Commission’s rules applicable to the provision of basic local exchange services.”  While Nucla asserts that it is in substantial compliance and that a grant of its Petition will not cause it to receive funds from the CHCSM or any other source that together with its local revenues will exceed the reasonable cost of providing basic local exchange service to its customers, the Commission has doubts concerning the accuracy of these assertions.
7. A review of the Commission’s records indicates that Nucla filed an application for approval of a refund plan (Docket No. 10A-159T), which application is still pending before the Commission.  This application seeks to refund Telecommunications Relay Service (TRS) fees and Colorado Universal Service Charge (CUSC) fees on the wireline services associated with Nucla and Colorado Universal Service Fund (USF) assessments on wireless and internet services associated with Nucla’s affiliate, NNTC Wireless, LLC (NNTC).  Nucla had inadvertently and improperly collected and/or submitted these fees and assessments.  Among other things, resolution of the refund plan matter will require a mutual understanding as to how Nucla’s billing system will function so that it collects these fees only from those services and customers to whom the fees and assessments apply and that the collections are not commingled.
8. We find that the facts underlying Nucla’s refund plan application, namely the existence of an open and unresolved docket to provide substantial refunds to customers and to develop improvements to the utility’s billing system to prevent future mis-billings and commingling of collected fees, constitute facts that preclude a Commission finding that Nucla is in substantial compliance with the requirements of Rule 2847(a), 4 CCR 723-1.
9. Additionally, Nucla has supported its Petition for increased CHCSM support with 2009 data.  A review of this data as presented, however, does not prove whether the data excludes non-regulated joint/common expenses.  Our understanding is that Nucla’s Cost Allocation Manual (CAM) was adopted in mid-2009 and that Nucla incurred some significant one-time expenses (such as legal expenses related to its wireless subsidiary and the construction of a new office building), which expenses either might be improperly included in the 2009 data accompanying the Petition or might not be allocated in accordance with its CAM.  If these expenses have been included (albeit most likely inadvertently), the removal thereof is likely to substantially mitigate the need for a CHCSM support increase.

10. It would be contrary to the public interest for us to approve Nucla’s Petition given the above-concerns.  See Rule 2847(b)(I)(F).  While we recognize that the refund plan matter could resolve itself without the need to conduct a hearing in this matter, we believe that the CAM/non-regulated expenses issue cannot be resolved without further investigation.  We therefore direct Trial Staff of the Commission to intervene in this docket to assist the Commission to develop a record which confirms or denies the preliminary concerns described here.  Trial Staff shall intervene within 15 days of the date of this Order.  In the course of its participation in this matter, we also direct Staff to conduct an audit of Nucla’s books to validate whether the cost allocation methodology was performed correctly and to suggest any adjustments necessary to establish the appropriate CHCSM support, if needed.

11. On the other hand, we recognize that the referral of this matter to an administrative law judge could cause Nucla unnecessary expenses should it agree that the Commission has identified items that would require it to substantially modify the level at which it believes its CHCSM support should be reset.  In this event, we urge Nucla to withdraw its Petition and refile as necessary in the future. 

II. order

A. The Commission Orders That:

1. The Petition for High Cost Support Mechanism Funding filed by Nucla-Naturita Telephone Company on July 8, 2010, is referred to an administrative law judge in accordance with the terms of this Decision.

2. Trial Staff of the Commission shall intervene in this matter within 15 days of the date of this Order.  Trial Staff shall perform the audit as described above.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 6, 2010.
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