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I. BY THE COMMISSION
A. Statement

1. This order addresses certain pre-hearing motions filed in this proceeding, which the Commission considered at a Commissioners Deliberation Meeting on October 21, 2010. 

B. Peabody Motion to Vacate Procedural Schedule

1. Findings

2. On October 18, 2010, Peabody Energy Corporation (Peabody) filed a Motion to Vacate Procedural Schedule and Set a Status Conference (Motion to Vacate).  In this Motion to Vacate, Peabody argues the Colorado Department of Public Health and Environment (CDPHE) has failed to provide a clear determination regarding what emissions reduction requirements are reasonably foreseeable and whether the preferred emissions reduction plan proffered by Public Service Company of Colorado (Public Service or the Company) satisfies those requirements.  Peabody further states the Commission may not consider Public Service’s truncated plan because it was not properly noticed.  Peabody contends that the final preferred plan, and the CDPHE’s opinion of that plan should be clear prior to the commencement of hearing and, as a result, the Commission should not proceed at this time.

3. The CDPHE filed a Response opposing the Motion to Vacate on October 18, 2010.  In that Response, the CDPHE defends the clarity and consistency of its representations in this proceeding.  The CDPHE argues granting the Motion to Vacate would make it difficult, if not impossible, to meet the statutory deadlines established by House Bill (HB) 10-1365.

4. Additionally, EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation (collectively, Gas Intervenors) filed a Response opposing the Motion to Vacate on October 20, 2010.  The Gas Intervenors express concern that granting the Motion to Vacate would imperil the Commission’s ability to satisfy the deadlines set forth in HB 10-1365.  Further, the Gas Intervenors maintain all parties have received adequate due process and that the hearings may and should proceed.

2. Conclusions

5.  The Commission finds Peabody’s Motion to Vacate is primarily concerned with the adequacy of the CDPHE’s participation in this proceeding.  The Commission finds the CDPHE’s parallel proceeding to be a more appropriate venue in which to raise those arguments.  Further, in order to satisfy the restrictive timelines set forth in HB 10-1365, and to provide a sufficient opportunity for parties to be heard, the Commission must proceed.  Therefore, the Motion to Vacate will be denied.

C. Gas Intervenors Motion to File Supplemental Cross-Answer Testimony
1. Findings

6. On  October 15, 2010, the Gas Intervenors filed a Motion for Leave to File Supplemental Cross-Answer Testimony, Motion to Shorten Response Time, and Submittal of Proposed Supplemental Cross-Answer Testimony (Motion to File Supplemental Cross-Answer Testimony).  In the motion, the Gas Intervenors seek leave to file supplemental Cross-Answer Testimony of Mr. Mark Gillis and Mr. Keith Malmedal.  The Gas Intervenors claim this new testimony is necessary to address new material information and previously unchallenged issues of fact.

7. Public Service filed a Response opposing the Gas Intervenors’ Motion to File Supplemental Cross-Answer Testimony on October 20, 2010.  Public Service characterizes the Supplemental Cross-Answer Testimony as improper surrebuttal testimony and recommends the Motion to File Supplemental Cross-Answer Testimony be denied.

2. Conclusions

8. The Commission finds presenting this testimony in advance, in writing, will improve the efficiency of the hearings.  As such, the Motion to File Supplemental Cross-Answer Testimony will be granted.

D. Public Service Motion to File Supplemental Rebuttal Testimony

1. Findings

9. On October 18, 2010, Public Service filed a Motion to Accept Supplemental Rebuttal Testimony of Gregory L. Ford, and for Waiver of Response Time (Motion to Accept Supplemental Rebuttal Testimony), and concurrently filed the testimony at issue.  In support of this motion, Public Service states the cost estimates in Mr. Ford’s Rebuttal Testimony may be vulnerable to misinterpretation.  To avoid this, Public Service proposes Supplemental Rebuttal Testimony elaborating and clarifying the Company’s position as to the feasibility of certain approaches.

10. The Gas Intervenors filed a Response in support of Public Service’s Motion to Accept Supplemental Rebuttal Testimony.

2. Conclusions

11. The Commission finds presenting this testimony in advance, in writing, will improve the efficiency of the hearings.  As such, the Motion to Accept Supplemental Rebuttal Testimony will be granted.

E. Gas Intervenors Motions to Strike Answer, Cross-Answer, and Rebuttal Testimony

1. Findings

12. On October 8, 2010, the Gas Intervenors filed a Motion to Strike Certain Portions of the Answer Testimony of Certain Witnesses Filed on Behalf of Parties in this Docket and, on October 15, 2010, they filed a very similar Motion to Strike Certain Portions of the [Cross-Answer and Rebuttal] Testimony of Certain Witnesses Filed on Behalf of Parties in This Docket
 (collectively, Gas Intervenors’ Motions to Strike).

13. In each of the Motions to Strike, the Gas Intervenors identify testimony that they contend is outside the scope of this docket because it addresses policy questions already resolved by HB 10-1365, such as the value of complying with the statute, whether the plan is lowest cost, and/or whether the plan should contain a preference for natural gas generation.  The following parties filed Responses opposing the Motion to Strike Answer Testimony:  Staff of the Commission (Staff); Peabody; Tri-State Generation and Transmission Association, Inc.; the American Coalition for Clean Coal Electricity; the Colorado Mining Association (CMA); and the Associated Governments of Northwest Colorado.  Similarly, the following parties filed Responses opposing the Motion to Strike Cross-Answer and Rebuttal Testimony:  CMA, Peabody, and Public Service.

2. Conclusions

14. Testimony may be stricken if it is wholly incompetent, immaterial, or irrelevant, and prejudicial.  Generally, evidence that is competent for any purpose and relevant to any issue will not be stricken.

15. We find all of the testimony identified in the Gas Intervenors’ Motions to Strike is relevant to this proceeding and none of it is prejudicial.  The Commission is well aware of the requirements of HB 10-1365 and will evaluate the weight of the testimony presented by the parties accordingly.  We will therefore deny the Gas Intervenors’ Motions to Strike.

F. CDPHE Motion to Strike Cross-Answer Testimony

1. Findings

16. On October 15, 2010, the CDPHE filed a Motion to Strike Portions of Staff’s Cross-Answer Testimony.  In this Motion to Strike, the CDPHE seeks to strike portions of Cross-Answer Testimony filed by Mr. Gene Camp on behalf of Staff.  The CDPHE argues the testimony inappropriately presents a legal conclusion by contending the CDPHE is obligated under HB 10-1365 to assess all emissions reduction scenarios that may be presented to the Commission.  The CDPHE argues its role is limited to evaluating only those scenarios proposed by either Public Service or the Commission.

17. Southwest Generation Operating Company, LLC (Southwest) filed a Response in opposition to the Motion to Strike on October 18, 2010.  In that Response, Southwest suggests that the Commission encourage CDPHE to evaluate the limited alternatives currently in play, assessing their compliance with reasonably foreseeable emission reduction requirements.  Additionally, Staff filed a Response opposing the Motion to Strike on October 20, 2010.  In its response, Staff argues Mr. Camp’s testimony does not present legal conclusions, but merely recites facts based on his perception of the CDPHE’s filings and discovery propounded by Staff.  Staff states Mr. Camp’s testimony does not create a legal obligation on the CDPHE.

2. Conclusions

18. The Commission does not believe the challenged portions of Mr. Camp’s testimony present legal conclusions or legal arguments.  The contested portions of Mr. Camp’s testimony provide his interpretation of the CDPHE’s actions, not its authority.  Therefore, the Motion to Strike Portions of Staff’s Cross-Answer Testimony will be denied.

G. William L. Wehrum Motion to Appear Pro Hac Vice
1. Findings

19. Mr. William L. Wehrum filed a Verified Motion to Appear Pro Hac Vice as Counsel for Peabody Energy Corporation on October 18, 2010.

2. Conclusions

20. Colorado Rule of Civil Procedure (C.R.C.P.) 221(1) lists the requirements that out of state attorneys must meet to appear on a particular matter in Colorado.  Further, C.R.C.P. 221.1 specifically addresses appearances by out of state attorneys before Colorado administrative agencies.  It provides that all requirements contained within C.R.C.P. 221(1) must be followed, except those requiring designation of a Colorado associate attorney.

21. In this case, we find that Mr. Wehrum has complied with all of the relevant requirements set forth in C.R.C.P. 221(1).  This motion is also unopposed.  We therefore will grant this Motion.

II. Order

A.  
The Commission Orders That:

1. The Motion to Vacate Procedural Schedule and Set a Status Conference filed by Peabody Energy Corporation is denied.

2. The Motion for Leave to File Supplemental Cross-Answer Testimony, Motion to Shorten Response Time, and Submittal of Proposed Supplemental Cross-Answer Testimony, filed by EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation (collectively, Gas Intervenors) is granted.

3. The Motion to Accept Supplemental Rebuttal Testimony of Gregory L. Ford, and for Waiver of Response Time filed by Public Service Company of Colorado is granted.

4. The Gas Intervenors’ Motion to Strike Certain Portions of the Answer Testimony of Certain Witnesses Filed on Behalf of Parties in this Docket, filed on October 8, 2010, is denied.

5. The Gas Intervenors’ Motion to Strike Certain Portions of the Answer Testimony of Certain Witnesses Filed on Behalf of Parties in this Docket, filed on October 15, 2010, which concerned Cross-Answer and Rebuttal Testimony, is denied.

6. The Motion to Strike Portions of Staff’s Cross-Answer Testimony, filed by the Colorado Department of Public Health and Environment on October 15, 2010, is denied.

7. The Verified Motion of William L. Wehrum to Appeal Pro Hac Vice as Counsel for Peabody Energy Corporation, filed on October 18, 2010, is granted.

8. This Order is effective upon its Mailed Date.

B. 
ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
 
October 21, 2010.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners










� This motion was entitled “Motion to Strike Certain Portions of the Answer Testimony of Certain Witnesses Filed on Behalf of Parties in this Docket.”  However, the substance of the motion concerns Cross-Answer and Rebuttal Testimony.  Therefore, the Commission believes the title of the motion contains an error, and will treat the motion as concerning Cross-Answer and Rebuttal Testimony.
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