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I. BY THE COMMISSION

A. Statement

1. On September 22, 2010, Ionex Communications North, Inc. (Ionex); American Fiber Network, Inc. (AFN); and CloseCall America, Inc. (CCA) (collectively Applicants) filed a joint application requesting a Commission Order authorizing a transfer of assets, including jurisdictional telecommunications customers from AFN and CCA to Ionex, pursuant to Rule 2109 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, with a proposed effective date of the transfer of on or about  December 1, 2010.
2. Ionex holds a Certificate of Public Convenience and Necessity (CPCN) that authorizes it to provide local exchange services, granted by Decision No. C98-1245, and a CPCN granted in Decision No. C99-0062. allowing the offering of emerging competitive services.  Ionex is also a registered toll reseller.

3. AFN holds a CPCN to provide local exchange services, obtained by transfer in Decision No. C04-1140.  AFN is also a registered toll reseller.

4. CCA is exclusively a registered toll reseller and holds no Commission-issued telecommunications authorities.
5. The Applicants represent that as part of the transaction, substantially all assets of AFN and CCA, excluding Colorado authorities, will be sold to Birch Communications, Inc., the parent of Ionex.  The customers of both AFN and CCA will be transferred to Ionex and the Applicants include a request for waiver of the Commission Rules related to customer transfer.  

6. On September 29, 2010, notice of the application was provided on the Commission’s website.  Interventions were due on or before October 29, 2010.  No interventions were filed. 

7. The application contains a request for a waiver of Rules 2311(g) (Slamming) for the transfer of customers.  If granted, the waiver of Rule 2311(g) would allow the transfer of CCA and AFN customers to Ionex by providing a timely notice to these customers and without requiring individual letters of authorization to transfer providers.  

8. The Applicants assert that the effect of this transfer application, if approved, will not adversely affect AFN or CCA customers and that the affected customers will retain their existing telephone numbers and will maintain continuity of their current telephone service under the same rates, terms and conditions, long distance provider, and service features currently provided by AFN and CCA.

B. Discussion

9. The application is unopposed and may be considered without a hearing pursuant to § 40-6-109(5), C.R.S.

10. We find the proposed transfer of AFN and CCA assets including customers to Ionex is not contrary to the public interest and therefore grant the application and the requested waiver of Rule 2311 for this transaction only.  This is based on the representation that affected customers were timely and properly notified and that rates, terms, and conditions for the transferred customers will not change.

II. ORDER

A. The Commission Orders That:

1. The joint application for the transfer of assets and jurisdictional telecommunications customers, filed by Ionex Communications North, Inc. (Ionex); American Fiber Network, Inc. (AFN); and CloseCall America, Inc. (CCA) is deemed complete and is granted.

2. For the sole purpose of this application to transfer jurisdictional customers, Ionex, AFN, and CCA are granted a waiver of Rule 2311 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.

3. Ionex shall file a notice to adopt AFN’s local exchange tariff that is on file with the Commission within three days of the effective date of the transfer of the customers.  No additional notice to the Commission is required for Ionex to transfer CCA’s customers as these customers are not provided service under a tariff.
4. Pursuant to Rule 2109(a)(V)(E), the Joint Applicants shall notify the Commission if the transfer is not consummated within 60 days of the proposed effective date stated in the application, or if the proposed transfer terms are changed prior to the consummation date.  This notice shall include the docket and decision numbers of this application. 

5. AFN and CCA shall continue to have the obligation to file an annual report with the Commission and to contribute to all applicable Colorado funds, including the Public Utilities Commission's Fixed Utilities Fund, the Colorado High Cost Support Mechanism, the Telecommunications Relay Services for the Disabled Telephone Users Program, and the Emergency Telephone Access Act Program for the period of time until the transfer is consummated.

6. AFN, following the transfer to Ionex, and adoption of its tariff by Ionex, will be able to file a notification to the Commission that it is discontinuing its authority with no customers affected.  A form to accomplish this is available on the Commission’s website.

7. CCA, following the transfer of customers to Ionex, will be able to update its toll reseller registration form on file with the Commission.  If desired, CCA may discontinue as a toll reseller by providing the appropriate information on the form. 
8. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 3, 2010.
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