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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument and or Reconsideration of Decision No. C10-1067 or in the Alternative, Motion to Modify Decision No. C10-1067 (Motion to Modify) filed by Public Service Company of Colorado (Public Service or Company) on October 5, 2010.

B. Public Service Motion to Modify Decision No. C10-1067

1. Background

2. House Bill (HB) 10-1365 requires rate-regulated electric utilities that own or operate coal-fired electric generating units to submit to the Commission an emissions reduction plan that is “fully implemented” by December 31, 2017.  § 40-3.2-204(2)(c), C.R.S.  Further, the Commission “shall not approve a plan . . . unless [the Colorado Department of Public Health and Environment (CDPHE)] has determined that the plan is consistent with the current and reasonably foreseeable requirements of the [federal Clean Air Act].”  § 40-3.2-2.4(2)(b)(IV), C.R.S.

3. The preferred emissions reduction plan filed by Public Service on August 13, 2010, included two actions to be taken after 2017:  (1) construction of a natural gas-fired 1X1 combined cycle (CC) unit at Cherokee station using land that is currently the site of the Cherokee 3 coal-fired unit, with the goal of bringing the new gas unit on-line at the end of 2022; and (2) retirement of the Cherokee 4 coal-fired unit at the end of 2022 when the new 1X1 CC is online.

4. In its pre-filed direct testimony, Public Witness Karen Hyde stated, “[w]e think the Act allows flexibility to the Commission to consider actions after 2018 that complete the plan to be considered part of the plan.”  Hyde Direct Testimony at 49.  Ms. Hyde further stated the actions scheduled to occur after 2017 are necessary to meet reasonably foreseeable emissions reduction requirements.  Id.
5. Subsequently, the Colorado Independent Energy Association, Thermo Power & Electric, and Southwest Generation Operating Company, LLC (collectively, IPP Intervenors) filed a Motion for Partial Summary Judgment, alleging the two post-2017 elements of Public Service’s preferred plan rendered it fatally flawed.  The IPP Intervenors argued the statute does not provide the flexibility Public Service relies upon.  Further, because Public Service represented those post-2017 actions were necessary to meet reasonably foreseeable emissions reduction requirements, as determined by the CDPHE, the IPP Intervenors claimed the Commission could not approve the preferred emissions reduction plan, because the Commission may only approve a plan that meets all such reasonably foreseeable requirements.  See § 40‑3.2‑204(2)(b)(IV), C.R.S. (the “Commission shall not approve a plan . . . unless [CDPHE] has determined that the plan is consistent with the reasonably foreseeable requirements of the federal [Clean Air Act].”).  The IPP Intervenors therefore sought an Order declaring Public Service’s preferred emissions reduction plan to be inconsistent with HB 10-1365.

6. Public Service responded to the Motion.  Public Service argued its plan only needed to satisfy those future air quality requirements that are expected to occur by 2017.  In making this assertion Public Service stated that, since HB 10-1365 is silent as to what time period “reasonably foreseeable” applies to, the reasonable inference is that it was intended to only extend to 2017.

7. Utilizing this interpretation of “reasonably foreseeable,” Public Service contended its plan satisfied the requirements of HB 10-1365.  In other words, Public Service characterized its plan as only including those elements scheduled to occur prior to 2018.  The elements scheduled to occur after 2017, on the other hand, were in addition to the plan, and subject to approval under the Commission’s pre-existing broad authority, rather than the authority granted by HB 10-1365.  The Company went on to state that the 2017 deadline does not prevent the Commission from “considering whether it is in the public interest to achieve additional emission reductions after that date.”  Public Service Sur-Reply at 3.

8. Public Service contended consideration of these non-plan elements of its August 13, 2010 filing would be consistent with the goals of HB 10-1365.  Public Service suggested the Commission interpret HB 10-1365 as stating the utility must address reasonably foreseeable 2017 air quality requirements in this docket and that the Commission and the utility may and should consider reasonably foreseeable 2022 air quality requirements in this docket as well.  

9. The Staff of the Commission (Staff) took a different view.  Staff stated it did not believe Public Service’s preferred plan complied with HB 10-1365 and suggested altering the plan to achieve compliance, by merely removing the portions expected to occur after 2017.

10. In addition, a number of other parties responded to the IPP Intervenors’ Motion for Partial Summary Judgment.  The Colorado Energy Consumers (CEC) and Suncor Energy (U.S.A.), Inc. (Suncor) agreed with the arguments presented by the IPP Intervenors and advocated that the preferred plan be rejected.  Peabody Energy Corporation (Peabody) responded by suggesting that the Motion for Partial Summary Judgment be granted, and that the Commission should shift its attentions to the benchmark scenario, which is fully implemented by 2017.  Finally, EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation (collectively, the Gas Intervenors) contended the plan was sufficient and that the Motion for Partial Summary Judgment should therefore be denied.

11. The Commission addressed the Motion for Partial Summary Judgment in Decision No. C10-1067.  We found HB 10-1365 “clearly requires the emissions reduction plan by fully implemented by 2017.”  Decision No. C10-1067 at ¶ 20.  Among other things, we stated approving an emissions reduction plan that included elements to be completed after 2017 would be a violation of § 40-3.2-204(2)(c), C.R.S.

12. As a result, we opted to “accept Public Service’s representation that its ‘plan,’ for purposes of HB 10-1365, includes only those actions scheduled to result in full implementation on or before December 31, 2017.”  Id. at ¶ 22.  However, we did acknowledge that our broad authority could permit us to consider other, non-plan emissions reduction activities as part of this docket.  We stated that we could, “for instance, consider and approve an emission reduction plan that is fully implemented by 2017 under the authority of HB 10-1365 while simultaneously considering and approving some additional measures under [our] own broad authority.”  Id. at ¶ 23 (citing § 40-3-102, C.R.S.).

13. In so doing, we recognized that the CDPHE had not yet weighed in on a modified, pre-2018 only version of Public Service’s preferred plan.  As such, we sought input from CDPHE, stating, “[i]f CDPHE believes the truncated plan, which contemplates installation of SNCR at Cherokee 4 before 2017, is insufficient, the CDPHE shall alert the Commission, in order to provide an opportunity for the parties to focus their attention on an alternative, compliant preferred plan.”  Id. at ¶ 25 (emphasis added).

14. The CDPHE made its responsive filing on October 4, 2010.  In that filing, the CDPHE stated that, although the truncated preferred plan would satisfy the requirements of the current regional haze planning period, it would “not . . . satisfy regional haze for future planning periods or other reasonably foreseeable requirements under the [federal Clean Air Act].”  CDPHE’s Response to the September 29, 2010 Order Denying Motion for Partial Summary Judgment (hereinafter CDPHE Oct. 4 filing), at 2.  The CDPHE identified reasonably foreseeable requirements as including, but not limited to the Environmental Protection Agency’s revised ozone National Ambient Air Quality Standard (NAAQS) and future regulations relating to greenhouse gasses.  Essentially, the CDPHE interprets “reasonably foreseeable” as extending beyond 2017.  Further, in its filing, the CDPHE suggested retirement of Cherokee 4 was necessary to satisfy those reasonably foreseeable requirements.  It stated,  

If Cherokee 4 is going to continue to operate indefinitely, a higher level of NOx control (such as an SCR) will presumably be required.  Even then, such an approach would result in continued emissions of NOx, SO2, greenhouse gases and other pollutants from the unit, and it would not avoid future review of the emissions reduction requirements that would apply to Cherokee 4.  The Department believes that the best package for air pollution reductions, and the one that most comports with the intent of the Act and is most consistent with reasonably foreseeable requirements, is the one that includes the retirement of Cherokee 4 by no later than 2022.

Id. at 8.   However, in making reference to 2022, the CDPHE did not address the “fully implemented by 2017” requirement set forth in § 40-3.2-204(2)(c), C.R.S.

2. Pleadings

a. Public Service Motion to Modify

15. On October 5, 2010, Public Service filed its Motion to Modify Decision No. C10-1067.  In this Motion to Modify, Public Service does not address the 2017 full implementation deadline.  Instead, Public Service focuses on the Commission’s recognition that it theoretically could consider activities outside the scope of the Company’s emissions reduction plan in this Docket.  Public Service states, 

our testimony clearly demonstrates that a staged reduction of emissions at Cherokee 4, by first installing SNCR in 2012 and then retiring Cherokee 4 in 2022, is in the public interest because these stages meet current and reasonably foreseeable requirements of the Clean Air Act at less cost to our customers in the near term than other emission reductions scenarios that meet the requirements of the Clean Air Clean Jobs Act.

Motion to Modify, at ¶ 3 (emphasis in original).  

16. Public Service continues to maintain that the retirement of Cherokee 4 in 2022 is “not technically part of the ‘plan.’”  Id. at ¶ 7.  Further, the Company characterizes the Commission’s prior decision to truncate the preferred plan as “discretionary.”  Id. at ¶ 3.

17. Advocating for the Commission’s consideration of activities scheduled to occur after 2017, Public Service states,

If the Commission continues to decline to even consider retirement of Cherokee 4 in this docket, and if CDPHE continues to take the position outlined in its October 4 Response that a truncated Scenario 6.1E will not meet all reasonably foreseeable air pollution requirements, then Public Service may need to employ a more expensive, less emission reducing plan in order to meet the requirements with (sic) the Clean Air Clean Jobs Act.  

Id.  at ¶ 9.

18. By way of compromise, Public Service states it will seek only authorization to retire Cherokee 4 in 2022 in this Docket, deferring decisions on the specific replacement generation for Cherokee 4 and the rate treatment afforded to the replacement unit to a later proceeding.  Id. at ¶ 11.  However, Public Service continues to request Commission approval that any replacement capacity be owned by the Company.  Id. at ¶ 1.

b. CDPHE Response

19. In its Response to Public Service’s Motion to Modify, CDPHE reemphasized that it interprets the phrase “reasonably foreseeable,” as used in HB 10-1365, as including requirements that will not be imposed until after 2017.  CDPHE Response at 3.  The CDPHE states an enforceable commitment to retire Cherokee 4, even if that retirement occurred after 2017, “could enable the Department to conclude that the plan is consistent with current and reasonably foreseeable requirements.”  Id. at 4.  The CDPHE does not address whether such a commitment to future retirement would affect the plan’s compliance with the “fully implemented” requirement of HB 10-1365.

c. IPP Intervenors Response

20. The IPP Intervenors ask the Commission to deny Public Service’s Motion to Modify.  In their Response, the IPP Intervenors characterize the Company’s Motion to Modify as asking “the Commission to consider the same basic proposal on a new, unsupported legal basis that still does not comply with the plain language of HB 10-1365.”  IPP Intervenors’ Response at 4-5.  The IPP Intervenors state, “The statute mandates that the Plan be consistent with reasonably foreseeable emissions requirements and that the Plan be fully implemented by 2017.  There is no way to do this under PSCo’s Preferred Plan or the [Motion to Modify] alternative without violating one or both of these absolute requirements.”  Id. at 8 (emphasis in original) (citations omitted).

21. The IPP Intervenors further oppose Public Service’s alteration to its preferred plan, as presented in the Motion to Modify.  The IPP Intervenors argue the Commission may not approve retirement of Cherokee 4 in 2022 but defer a decision on replacement capacity to some subsequent docket.  The IPP Intervenors interpret HB 10-1365 as allowing retirement of coal fired generation units if and only if those units are replaced by natural gas fired generation or other low-emitting resources.  See § 40-3.2-204(2)(a)(II), C.R.S. (stating the plan may include “[r]etirement of coal-fired units, if the retired coal-fired units are replaced by natural gas or other low-emitting resources . . .” (emphasis added)).

22. In addition, the IPP Intervenors argue the Commission may not consider non-plan activities in this docket, due to insufficient notice.  The IPP Intervenors state the original notice opening this docket, contained in Decision No. C10-0452, concerned only consideration of the emissions reduction plan Public Service was required to file pursuant to HB 10-1365.  As a result, the IPP Intervenors argue that if the Commission proceeds to address any non-plan activities outside the scope of HB 10-1365, we must re-notice this proceeding and provide a new period for intervention based on that notice.  Id. at 11.

23. Finally, the IPP Intervenors contend waiting until 2022 to retire Cherokee 4 is insufficient from an environmental standpoint, because an earlier closure date may be necessary to comply with new EPA Ozone standards as soon as 2018.  Id. at 16.

d. Staff Response

24. In its response, Staff summarizes the current situation thusly,  

The Preferred Plan relies on post-2017 elements to meet reasonably foreseeable emission requirements and therefore will not be fully implemented by the end of 2017.  CDPHE has stated that the Truncated Plan does not meet its assessment of reasonably foreseeable emissions requirements.  Therefore, neither the Preferred Plan [nor] the Truncated Plan appear to be viable options.

Staff’s Response at 4.  Further, Staff argues that “there is no material difference between the two Plans,” and that “[t]he removal of the request for approval of specific replacement capacity in this Docket is in Staff’s view irrelevant to the legal issue the Commission faces.”  Id. at 5.  

25. Staff argues the Commission should not grant the Motion to Modify, because “it is doubtful [HB 10-1365] could be interpreted to allow the combination approach advanced by Public Service.”  Id.  Staff believes approval of the preferred plan, even as modified, carries an “inordinate amount of risk that its approval will be appealed and possibly stayed pending such appeal.”  Id. at 6.  

26. However, Staff recognizes the uncertainty inherent in denying the Motion to Modify.  Staff believes the “CDPHE’s determination that the post-2017 elements of the Preferred Plan are required for compliance with reasonably foreseeable emission requirements has removed the Truncated Plan from further consideration.”  Id. at 7.  Yet, Staff acknowledges that the Company has yet to identify an alternative preferred plan and raises a number of concerns regarding procedural and substantive concerns it expects may flow from a Commission decision denying Public Service’s Motion to Modify.  Id. at 7-8.

e. Climax and CF&I Response

27. Climax Molybdenum Company and CF&I Steel, LP, d/b/a Rocky Mountain Steel Mills (collectively, Climax and CF&I) also responded to the Motion to Modify.  Climax and CF&I believe the Company’s interpretation of “reasonably foreseeable” as ending in 2017 is superior to the CDPHE’s interpretation.  Climax and CF&I state “it is logical to read the ‘reasonably foreseeable’ requirements [in HB 10-1365] as coinciding with December 31, 2017 consistent with the other deadlines in and the overall scope of the statute.”  Id. at 3.  Climax and CF&I state they raise no procedural objection to the relief sought by Public Service, subject to certain conditions, including:

(a) that the Commission’s determination as to whether the early retirement of Cherokee 4 in 2022 is in the public interest will be made pursuant to its regular authority and that such decision is beyond the scope of, and therefore not subject to, HB 10-1365; (b) that there will be no predetermination in this docket as to whether the replacement generation for Cherokee 4, should retirement be approved, will be Company-owned; (c) that all of the issues related to the replacement generation for Cherokee 4, should retirement be approved, including who should own that generation, will be determined in a later docket in accord with the Commission’s resource planning and competitive bidding rules; and that (d) if the Commission approves in this docket the early retirement of Cherokee 4 as in the public interest, all issues related to both early retirement costs and replacement costs will be dealt with in a separate docket and will be subject to ordinary cost recovery treatment and not the extraordinary cost recovery treatment afforded by HB 10-1365.

Id. at 4.

f. Peabody Response

28. In its Response, Peabody argues the Commission should not modify Decision No. C10-1067 or make the findings Public Service requests.  Peabody contends consideration of any emission reduction activities that are scheduled to occur outside the scope of the plan would be changing the legally noticed basis for this proceeding.  Peabody Response at 2.  Rather, Peabody argues the Commission should focus its attention on the Benchmark scenario, which was properly noticed and complies with the requirements of HB 10-1365.  Id. at 3. 

g. OCC Response

29. In its Response, the OCC states its support for some of Public Service’s arguments.  The OCC urges the Commission to consider a scheduled 2022 retirement of Cherokee 4 in this proceeding outside the scope of HB 10-1365, “with the understanding that the costs related to this decision will not be eligible for the enhanced cost recovery provision.”  OCC Response at 5.  The OCC further recommends the replacement generation for Cherokee 4 should be determined in a separate proceeding, “where the Commission can consider a range of options including utility ownership and independent power producer contracts,” with the goal of replacing Cherokee 4 with the least cost option.  Id.
h. Gas Intervenors Response

30. The Gas Intervenors oppose Public Service’s Motion to Modify.  Addressing Public Service’s representations that its preferred plan is the least cost scenario, the Gas Intervenors state “it is very easy for any party to develop a lower cost plan if one ignores the intent and language of the statute., the stated purposes of the statute, and the directive contained in it.”  Gas Intervenors Response at 3.  The Gas Intervenors argue alternative scenarios exist, and that the existing notice for the Air Quality Control Commission hearing is sufficiently broad as to include any of the alternatives currently proposed.  The Gas Intervenors suggest the Commission adopt one of the alternative scenarios already presented in this docket that satisfies the requirements of HB 10-1365.

3. Findings

a. Sufficiency of Notice

31. Both the IPP Intervenors and Peabody contend the Commission lacks the authority to consider non-plan emission reduction activities scheduled to occur after 2017.  Both contend the original notice, issued as Decision No. C10-0452, did not sufficiently alert potential intervenors that the Commission may consider anything outside the scope of HB 10-1365 in this Docket.

32. However, neither the IPP Intervenors nor Peabody acknowledges the Commission’s re-noticing of this docket, which occurred on August 18, 2010.  That notice pertained specifically to the contents of Public Service’s August 13, 2010 filing.  As part of this notice, the Commission permitted a second opportunity to intervene.  No additional petitions to intervene were filed.

33. Because the Commission issued supplementary notice in this proceeding specifically pertaining to Public Service’s request as filed, we find unpersuasive the arguments of the IPP Intervenors and Peabody on the issue of adequacy of notice.  Thus, under the notices applicable to this matter, we could, if we so choose, consider the “non-plan” elements of Public Service’s filing.  This assumes any such post-2017 elements are not required to “fully implement” the plan and achieve the necessary emission reductions.

b. Interpreting the Phrase “Fully Implemented”

34. HB 10-1365 requires rate-regulated electric utilities that own or operate coal-fired electric generating units to submit to the Commission an emissions reduction plan that is “fully implemented” by December 31, 2017.  § 40-3.2-204(2)(c), C.R.S.  In Decision No. C10-1067, we interpreted the phrase “fully implemented” as precluding any activities scheduled to occur after 2017.

35. The Commission will not alter its interpretation of the phrase “fully implemented.”
  In their original Motion for Partial Summary Judgment, the IPP Intervenors provided substantial legal analysis of the phrase “fully implemented.”  No party has proposed an alternative interpretation of the phrase “fully implemented” that would permit the Commission to extend implementation of the plan past the 2017 deadline.

36. When called upon to interpret a statute as part of a quasi-judicial proceeding, the Commission employs the well-recognized analysis of statutory construction.  The primary purpose of any court interpreting a statute is to effectuate the legislature’s intent.  People v. Null 233 P.3d 670, 679 (Colo. 2010).  Therefore, our first consideration is the “plain language” of the statute.  Id.  Only if the language is ambiguous do we turn to the canons of statutory interpretation.  In interpreting a statute, one should attempt to harmonize potentially conflicting provisions, while avoiding interpretations that “would render any words or phrases superfluous or would lead to illogical results.”  Id.
37. Application of these rules is consistent with principles of administrative law.  Reviewing courts will give deference to an administrative agency’s interpretation of its statute only if the statute is unclear or ambiguous on its face.  See Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, (1984).  See also Huber v. Kenna, 205 P.3d 1158, 1164 (Colo. 2009) (applying the above-articulated Chevron doctrine in Colorado).

38. The Commission continues to find the plain meaning of the statutory phrase “full implementation of the plan on or before December 31, 2017” is that each necessary element of Public Service’s plan must be completely accomplished by that date.  The Commission is unaware of any interpretation of § 40-3.2-204(2)(c), C.R.S. that would allow Public Service to implement some portion of its plan after 2017.

c. Determining Which Emission Reduction Requirements are “Reasonably Foreseeable”

39. HB 10-1365 references “reasonably foreseeable” emission reduction requirements in multiple sections.  See § 40-3.2-204(a), C.R.S. (“On or before August 15, 2010, and in coordination with current or expected requirements of the federal act and the state act, all rate regulated utilities . . . shall submit . . . an emission reduction plan”); § 40-3.2-204(b)(I), C.R.S. (“Prior to filing the plan, the utility shall consult with the [CDPHE] in good faith to design a plan to meet the current and reasonably foreseeable requirements of the federal act and state law in a cost-effective and flexible manner”); § 40-3.2-204(b)(II), C.R.S. (“The commission shall provide the department an opportunity to evaluate and determine whether the plan is consistent with the current and reasonably foreseeable requirements of the federal act.”); § 40-3.2-204(b)(IV), C.R.S. (“The commission shall not approve a plan . . . unless the [CDPHE] has determined that the plan is consistent with the current and reasonably foreseeable requirements of the federal act.”); § 40-3.2-205(1)(a), C.R.S. (In evaluating the plan, the commission shall consider . . . whether the [CDPHE] reports that the plan is likely to achieve at least a seventy to eighty percent reduction, or greater, in annual emissions of oxides of nitrogen as necessary to comply with the current and reasonably foreseeable requirements of the federal act and the state act.”); § 40‑3.2‑205(2), C.R.S. (“Any modifications required by the commission shall result in a plan that the [CDPHE] determines is likely to meet current and reasonably foreseeable federal and state clean air act requirements.”).

40. In reading each of occurrences of the phrase “reasonably foreseeable,” all but one specifically concern CDPHE’s opinion regarding what is reasonably foreseeable.  Nowhere does the statute expressly contemplate the Commission itself making a determination about what emission reduction requirements are reasonably foreseeable.  But see § 40-3.2-205(1)(c), C.R.S. (requiring the Commission to consider “the degree to which the plan will result in reduction in other air pollutant emissions” in its evaluation of the plan); § 40-3.2-205(1)(h), C.R.S. (requiring the Commission to consider “whether the plan is likely to help protect Colorado customers from future cost increases, including costs associated with reasonably foreseeable emission reduction requirements”).  In other words, while the Commission is permitted to opine on the costs associated with reasonably foreseeable emissions reduction requirements, HB 10-1365 does not expressly permit the Commission to assess what those requirements will be.

41. The Commission finds the most reasonable interpretation of these statutory provisions is that the CDPHE possesses the authority and expertise to determine what are reasonably foreseeable emission reduction requirements and that the agency is so designated by the new law.  As such, the Commission will defer to the CDPHE in matters pertaining to determining which emission reduction requirements are “reasonably foreseeable,” as well as how far into the future such requirements can be reasonably foreseen.
  However, the Commission will continue to evaluate whether the costs associated with the resultant compliance measures are reasonable.

4. Conclusions

42. HB 10-1365 contains two distinct, but practically intertwined requirements.  First, the required emissions reduction plan must be “fully implemented” by December 31, 2017.  § 40-3.2-204(2)(c), C.R.S.  Second, that plan must, in the CDPHE’s opinion, be “consistent with the current and reasonably foreseeable requirements of the [federal Clean Air Act].”  § 40‑3.2‑2.4(2)(b)(IV), C.R.S.  Simply stated, the plan must meet both of these requirements in order to be legally sufficient.  In other words, each activity the CDPHE determines is necessary to comply with reasonably foreseeable emission reduction requirements must be accomplished no later than December 31, 2017.

43. Public Service does not offer the Commission any rationale we may utilize to avoid or extend the 2017 implementation deadline.  As Staff correctly pointed out, Public Service’s “compromise” of delaying a determination on the replacement capacity for Cherokee 4 does nothing to eliminate the preferred plan’s persisting legal insufficiency.  While Public Service goes to great pains to characterize the Commission’s decision to truncate its preferred plan as “discretionary,” the fact remains that the Commission in fact has no authority to approve a HB 10-1365 emissions reduction plan that is not fully implemented by December 31, 2017.  Nor may the Commission rely upon its broad organic authority to approve activities scheduled to occur after 2017 that are, in CDPHE’s opinion, necessary to satisfy reasonably foreseeable emission reduction requirements.  In other words, the Commission may not utilize its broad authority to “fix” or circumvent the implementation deadline contained in HB 10-1365.

44. Additionally, Public Service’s contention that its preferred plan should be considered despite its noncompliance with the implementation deadline because it is the least cost option is not compelling.  The Commission is not permitted to disregard the implementation deadline in order to achieve the least cost solution.  Therefore, it is inconsequential whether the preferred plan is less expensive, because it is noncompliant with HB 10-1365.  In contrast, we are concerned about the cost differences between scenarios the Commission has the authority to approve.

45. Therefore, the Commission will deny Public Service’s Motion to Modify.  The Company’s preferred emissions reduction plan, colloquially known as Scenario 6.1E, will not be considered by the Commission, as it is contrary to the requirements of the statute.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument or Reconsideration of Decision No. C10-1067 or in the Alternative, Motion to Modify Decision No. C10-1067, filed by Public Service Company of Colorado (Public Service or Company) on October 5, 2010, is denied.

2. This Order is effective upon its Mailed Date.

B. ADOPTED AT THE COMMISSIONERS’ DELIBERATION MEETING October 21, 2010.
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� Merriam Webster dictionary defines “fully” as “in a full manner or degree; completely.”  It defines “implement” as to “carry out, accomplish; especially:  to give practical effect to and ensure of actual fulfillment by concrete measures.”


� We note there is likely some limitation to this deference and that there may be circumstances in which the CDPHE’s interpretation of the phrase impinges on the Commission’s obligation to protect consumers and ensure that an approved plan has reasonable costs.
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