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I. BY THE COMMISSION
A. Statement


1.
This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R10-0745 (Recommended Decision) filed by Mile High Cab, Inc. (Mile High or Applicant) on August 9, 2010.  Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab); MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi); and Greg Rounds and Thomas Casey, doing business as Estes Valley Transport and Valera Lea Holtorf, doing business as Dashabout Shuttle Company and Roadrunner Express
 filed responses to exceptions on August 23, 2010.  


2.
On September 8, 2010, Mile High filed a Motion to take administrative notice of hours-of-service violations committed by intervenors Metro Taxi and Yellow Cab.  Metro Taxi; Yellow Cab; and Estes Valley Transport and Valera Lea Holtorf filed responses to that Motion. On September 14, 2010, Mile High filed a Motion to take administrative notice of the complaints 

filed with the Commission against intervenors Metro Taxi and Yellow Cab.  Metro Taxi; Yellow Cab; and Estes Valley Transport and Valera Lea Holtorf timely responses to that Motion.

3.
Now, being fully advised in the matter and consistent with the discussion below, we deny both Motions to take administrative notice, address the legal arguments made by Mile High in its exceptions, and remand this matter to the administrative law judge (ALJ) for further proceedings.
B. Background

4.
Mile High filed an application for authority to operate 150 vehicles as a common carrier by motor vehicle for hire on September 11, 2008.  That application, as amended later, requested authority to operate as a common carrier in call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.  


5.
The Commission deemed the application complete and referred the application to an ALJ by minute entry on October 22, 2008.  The following parties intervened by permission or by right: Yellow Cab; Metro Taxi; RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs; Estes Valley Transport and Valera Lea Holtorf; and several other parties that later withdrew their interventions.  

6.
Mile High waived the deadline for issuance of a Commission decision, pursuant to § 40-6-109.5(3), C.R.S.  The hearings were held from August 24, 2009 to September 15, 2009 in front of ALJ Paul C. Gomez.  The ALJ issued the Recommended Decision on July 20, 2010, denying the application.  The ALJ found that Mile High was financially and operationally fit to provide its proposed service.  However, the ALJ found the intervenors overcame the rebuttable presumption of public need for the service and proved that the public convenience and necessity did not require granting the application and that issuance of the certificate would be detrimental to the public interest.


C. Other Applications for Taxicab Authority

7.
Union Taxi Cooperative (Union Taxi) and Freedom Cabs, Inc. (Freedom Cabs) filed their applications on July 1, 2008 and July 3, 2008 respectively.  Union Taxi applied for a certificate for the use of a maximum of 262 cabs and Freedom Cabs applied for an extension of its pre-existing certificate to operate 150 additional cabs.  The Commission consolidated these applications, along with two others, on August 19, 2008.
  The hearings in that consolidated docket were held in October 2008.  The Commission issued its Initial Commission Decision on February 27, 2009.  The Commission granted a certificate to Union Taxi to operate 220 cabs, an extension of 100 cabs to Freedom Cabs, and denied the other two applications.


8.
Finally, Denver Cab Coop, Liberty Taxi Corporation, and Yellow Cab (requesting an extension of additional 150 cabs) filed applications to provide taxi services in the Denver area in June of 2009.  These applications were not consolidated with Mile High but were consolidated with each other.
  The hearings in that consolidated docket were held after the Mile High hearing by ALJ Gomez and recommended decisions on the merits of these applications are pending at this time.

D. Preliminary Matters

1. Radial Authority 

9.
In its exceptions, Mile High focuses on House Bill (HB) 08-1227.  It generally contends that the ALJ erred on the legal interpretation of HB 08-1227 and on the application of the law to the facts of this case.  However, Mile High does not dispute the ALJ’s conclusion that either the doctrine of regulated monopoly or traditional doctrine of regulated competition apply to trips that originate in the Counties of Adams, Arapahoe, Jefferson, and Douglas, but terminate outside of the eight counties affected by HB 08-1227 or the conclusion that Mile High did not meet its burden of proof under these standards.  We therefore find that the authority at issue on exceptions is narrower than what Mile High applied for.  The authority at issue on exceptions is as follows: authority to operate 150 vehicles in call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and from said points, on the one hand, to, on the other hand: (a) for trips originating in the City and County of Denver: all points in the State of Colorado; and (b) for trips originating in the Counties of Adams, Arapahoe, Douglas, and Jefferson: all points within the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson.

2. Oral Argument
10.
In its exceptions, Mile High moves for oral argument pursuant to Rule 1505 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  First, it requests an opportunity to address all arguments included in its exceptions and responses thereto. Second, Mile High requests that the Commission allow it to present witnesses concerning the five-county taxi market for the period from when the hearings before the ALJ concluded to whatever date that the Commission sets for oral argument.  

11.
We deny the request for oral argument.  First, the new evidence Mile High seeks to present concerning the conditions of the five-county taxi market since the hearings before the ALJ concluded cannot be cross-examined, subjected to discovery, or otherwise rebutted by the intervenors in the context of an oral argument.  This may be accomplished only in the context of a reopened evidentiary record and additional hearings.  Second, we do find that an oral argument on the arguments included in the exceptions and responses thereto will not assist the Commission in making a just and reasonable decision in this case as these arguments have been fully vetted at this time.  

E. Motion to Take Administrative Notice of Hours-of-Service Violations Committed by Intervenors Metro Taxi and Yellow Cab

12.
In this Motion, Mile High argues that, after it filed exceptions in this docket, Metro Taxi and Yellow Cab admitted to violating the Commission Rules related to the hours-of-service limitations.  Mile High argues that, to the extent oversupply exists in the five-county taxi market (which Metro Taxi argued during the hearing and Mile High disputed), Metro Taxi and Yellow Cab admitted to contributing to the oversupply by permitting drivers to work illegally long hours.  Mile High requests that the Commission take administrative notice of the two Civil Penalty Assessment Notice (CPAN) dockets where Staff of the Commission (Staff) charged Metro Taxi and Yellow Cab with violations of the hours-of-service rules.  Mile High further requests that the Commission disregard Metro Taxi’s arguments and evidence that the five-county taxi market is oversupplied as Metro Taxi is the over-supplier in the form of illegally long hours on the road by its drivers.  Mile High relies on Colorado Rule of Civil Procedure 60(b) (relief from judgment or order) in support of this Motion.  Metro Taxi; Yellow Cab; and Estes Valley Transport and Valera Lea Holtorf generally oppose the relief sought in that Motion.

13.
Rule 1501(c) states that “[T]he Commission may take administrative notice of general or undisputed technical or scientific facts, state and federal constitutions, statutes, rules, regulations … documents in its files, matters of common knowledge, matters within the expertise of the Commission, and facts capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned…” Docket No. 09G-812CP concerns a CPAN that Staff issued to Metro Taxi on November 4, 2009.  That CPAN alleges 54 counts of hours-of-service violations that occurred in February 2009.  Staff and Metro Taxi subsequently reached a settlement agreement. ALJ Mana Jennings-Fader held a hearing on that settlement agreement.  The ALJ rejected the settlement agreement by Decision No. R10-0922-I, mailed on August 20, 2010.  The ALJ found the condition whereby Staff would not issue another CPAN to Metro Taxi for a period of 180 days from the final Commission decision on the matter to be contrary to the public interest.
  Docket No. 09G-808CP concerns a CPAN that Staff issued to Yellow Cab on November 3, 2009.  That CPAN alleges 60 counts of hours-of-service violations that occurred in February of 2009.  Staff and Yellow Cab reached a settlement agreement and ALJ Harris Adams held an evidentiary hearing on that settlement.  In Decision No. R10-0899, mailed on August 17, 2010, the ALJ approved that settlement agreement in part, rejecting the condition whereby Staff would not issue another CPAN to Yellow Cab for a period of 180 days from the date of the final Commission decision.  Decision No. R10-0899 is now a final decision of the Commission, since neither Staff nor Yellow Cab filed timely exceptions or applications for rehearing, reargument, or reconsideration.


14.
The Commission can certainly take administrative notice of the documents in its files and of its own decisions.  However, in this proceeding the Commission will not take administrative notice of the alleged cause-and-effect relationship between the hours-of-service violations by incumbents and over-supply in the five-county taxi market.  The existence and the extent of any cause-and-effect relationship is beyond the scope of Docket Nos. 09G-808CP and 09G-812CP.  The cause-and-effect relationship may also go in the opposite direction, as Metro Taxi states in its response: oversupply may cause taxi drivers to work illegally long hours.
  The existence, the extent, and the nature of any such relationship is not something that is undisputed or capable of accurate and ready determination.  Further, Mile High itself disputed the existence of over-supply during the hearing.  The tribunal may not take notice of the facts on the issue the parties are litigating.  See, e.g., In re C.A.B.L., 221 P.3d 433, 442 (Colo. App. 2009).  We find that an evidentiary hearing is necessary before a relationship between the hours-of-service violations by incumbents and over-supply in the five-county taxi market can be established.  Finally, with respect to Metro Taxi, the settlement agreement wherein Metro Taxi would have admitted to violating the hours-of-service rules has been rejected and thus these admissions have been withdrawn.  Rule 1408 states that a rejected settlement agreement shall be privileged and inadmissible as evidence in a Commission proceeding.  We therefore deny the Motion to take 

administrative notice of the hours-of-service violations committed by Metro Taxi and Yellow Cab.  We note, however, that the evidence that is the subject matter of this Motion could be relevant on remand, as discussed below.

F. Motion to Take Administrative Notice of Complaints Filed with the Commission Against Intervenors Metro Taxi and Yellow Cab

15.
In this Motion, Mile High requests that the Commission take administrative notice of the informal complaints filed with the Commission against Metro Taxi and Yellow Cab from September 11, 2008 (the date Mile High filed its application) to the present.  Mile High seeks to illustrate the inadequacy of existing taxi services being provided by these incumbents with these informal customer complaints.  Mile High also argues that the evidentiary record in this matter is not closed.  Metro Taxi; Yellow Cab; and Estes Valley Transport and Valera Lea Holtorf oppose the relief sought in this Motion.

16.
The Commission can take administrative notice of these complaints themselves, but not of the alleged connection between these complaints and adequacy or inadequacy of taxi services provided by incumbents.  The existence, the extent, and the nature of such a connection is not something that is undisputed or capable of accurate and ready determination.  We find that a hearing is necessary to establish such a connection.  In addition, an administrative notice would not be appropriate since the number of customer complaints does not indicate, for example, the rate of complaints per size of fleet or whether these complaints were supported by the evidence (instead of the customer and the carrier coming to a mutually satisfactory agreement to avoid the hassle of prosecuting or defending a complaint).
  

17.
Mile High relies on Board of County Commissioners of County of San Miguel v. Public Utilities Commission, 157 P.3d 1083 (Colo. 2007) the proposition that the Commission may continue to add to the record in this docket during the public deliberation meetings. In San Miguel, the Colorado Supreme Court discussed whether advisory memoranda prepared by the Commission advisors should be part of the record on judicial review.  The Court held that the applicable statute, § 40-6-113(6), C.R.S., generally does not require the Commission to include advisory memoranda in the records of its decision, unless the Commission advisors injected new factual information into the proceeding through these memoranda and that information has not otherwise been made part of the record.  Id., at 1086.  The Court returned the case to the district court in order to determine whether the Commission advisors injected new factual information into the record or not.  Id.  We agree with Mile High that the Commission may add to the record on its own initiative.  However, the Commission must also provide an opportunity for all parties to consider and rebut the new evidence, just like with the evidence presented by a party.  Colo. Energy Advocacy Office v. Pub. Serv. Co. of Colo., 704 P.2d 298, 304-305 (Colo. 1985).  Here, the intervenors would not have this opportunity if the Commission were to take administrative notice of the informal customer complaints.

18.
Overall, we find that administrative notice of Mile High’s new evidence related to informal customer complaints filed against the incumbents would not be appropriate.  We deny the Motion to take administrative notice of hours-of-service violations committed by intervenors Metro Taxi and Yellow Cab.  We note, however, that the information that is the subject matter of this Motion could be relevant on remand, as discussed below.

G. Legal Arguments Presented by Mile High 
1. Mile High’s Argument that the ALJ Erred by Finding the Possibility of Destructive Competition was Sufficient to Deny the Application

19.
In its exceptions, Mile High points out the ALJ found that destructive competition could result if the application were granted.  Mile High argues a mere possibility is not sufficient to deny its application.  The ALJ found that the expert testimony of Dr. Ray A. Mundy and Dr. Paul Stephen Dempsey was persuasive regarding the real possibility of destructive or excessive competition that could very well have negative market and public interest outcomes.  Recommended Decision, at ¶ 225 (emphasis added).  The ALJ further stated that “granting Mile High’s application and putting 150 undifferentiated cabs on the street could very well result in impaired services, higher rates, and ultimately the type of destructive competition this Commission is charged with protecting against.”  Id., at ¶ 228 (emphasis added).

20.
We find that an absolute certainty that destructive competition and other negative public interest outcomes will result is not required before the Commission can make a decision; a substantial possibility of undesirable outcomes is sufficient.  The Commission bases its decisions on substantial possibilities in many different contexts and some level of prediction is inherent in making a decision that will affect future conditions.   For example, in rate cases, after selecting a test year, the Commission makes in-period and out-of-period adjustments so that the rates take into account predicted future conditions.  See Pub. Serv. Co. of Colorado v. Pub. Utils. Comm’n, 26 P.3d 1198, 1205 (Colo. 2001) (emphasis added).  In electric resource planning dockets, the Commission makes decisions based on probable future prices of natural gas and many other factors.
21.
We find that Mobile Pre-Mix Transit, Inc. v. Pub. Utils. Comm’n, 618 P.2d 663 (Colo. 1980) is on point.  In that case, the Commission denied an application for a transfer of a contract carrier permit.  On judicial review, the Applicant argued that the Commission based its denial on a mere speculation that it might practice discrimination and unfair competition.  The majority of the Colorado Supreme Court found as follows:
 
Where the PUC discovers actual intent on the part of a transferee to use its advantageous position in an industry to engage in discrimination or unfair competition if the transfer is granted, denial of the application is clearly appropriate. However, it is not necessary that the PUC find actual intent before it may deny a transfer in these circumstances. The PUC may properly deny a transfer wherever there is a substantial opportunity for a transferee, because of its advantageous position in the industry, to discriminate or compete unfairly…

Id., at 666 (emphasis added).  The majority rejected the dissenting opinion that a “possibility” or “good probability” or “substantial opportunity” for unfair competition was insufficient to justify denial of an application.  Id., at 667.  

22.
Based on the reasons mentioned above, we deny the exceptions on the ground that the ALJ did not find with absolute certainty that destructive competition or other negative public interest outcomes will occur if the application is granted.

2. Mile High’s Argument that the ALJ Erred by Imposing the Burden of Proving Public Need Upon the Applicant
23.
In its exceptions, Mile High points out that the ALJ found in the Recommended Decision that the issue of public need remains a crucial factor to a determination of whether an application to provide taxicab services should be granted.
  Mile High contends that the ALJ, by finding that public need remains a crucial factor, imposed a burden of proving public need upon the Applicant, in violation of HB 08-1227.  Mile High also claims that, by stating that the statute permits the Commission to grant authority only when the public convenience and necessity so require, the ALJ incorrectly imposed a burden of proving that element on the Applicant.  


24.
In its response, Metro Taxi argues that public convenience and necessity, public interest, and public need remain crucial factors in a determination of whether an application to provide taxicab services should be granted.  Metro Taxi argues that, just because the ALJ found these substantive elements remain relevant under HB 08-1227, does not mean the ALJ shifted the burdens of proof upon the Applicant.


25.
We agree with Metro Taxi.  The Commission previously found that “HB 08-1227 did not repeal the doctrine of regulated competition for the eight counties, but instead focused on reallocating the burdens of proof.”
  The substantive elements of modified doctrine of regulated competition are unrelated to which party has the burden of proof on these elements. We therefore deny Mile High’s exceptions on this ground.

3. Mile High’s Argument that the ALJ Erred by Expanding on the Fitness Requirement
26.
In its exceptions, Mile High argues the ALJ impermissibly expanded the statutory fitness requirement with two new tests of differentiation and chance of success, and thus engaged in impermissible rulemaking.  In response, Yellow Cab argues that differentiation is a legitimate consideration in evaluating whether the public interest would be served or harmed by granting a taxi application in the regulated competition framework.  Yellow Cab argues that differentiation is inherent in evaluating the public interest and is not a new standard.  Yellow Cab finally argues that an applicant can meet the minimal fitness requirements, yet not be sufficiently differentiated from the incumbents, leading to market oversaturation.

27.
The ALJ found that the taxi services proposed by Mile High were undifferentiated from those offered by at least some of the incumbents.  The ALJ further found that, although the 

addition of undifferentiated taxi services may contribute to the competitiveness of the market and make it healthier and more robust if the market was underserved, this would lead to undesirable consequences where, as here, the market may be close to being oversupplied.  The ALJ concluded that granting Mile High’s application and adding 150 undifferentiated cabs on the streets would be the equivalent of granting an additional 150 cab authorizations to Union Taxi or Freedom Cabs and would be inconsistent with the Commission’s partial grant to these companies.
 Regarding the chance of success, the ALJ found that adding undifferentiated cabs on the street would lead to oversupply, which could then lead to smaller or newer firms exiting the market due to insufficient income or reserve capital, resulting in a re-concentration of the market in the long term.

28.
We find that Mile High’s arguments that the ALJ expanded the statutory fitness requirement with differentiation and chance of success are misplaced.  Indeed, the ALJ found Mile High to be operationally and financially fit.  We agree with the ALJ that differentiation and chance of success may be relevant to the public interest and public convenience and necessity elements, not to fitness.  Differentiation and chance of success pertain to the impact that a new carrier will likely have on the market, especially on one that may be close to over-saturation.  These factors, among others, may be relevant to the case-by-case analysis that the Commission must undertake when determining whether to grant an application to provide taxicab services in the counties governed by the doctrine of regulated competition.
 We disagree with Mile High that the ALJ engaged in rulemaking when he discussed differentiation or chance of success as 

factors in evaluating public interest and public convenience and necessity. We therefore deny Mile High’s exceptions on this ground.

4. Mile High’s Argument that the ALJ Erred by Analyzing Public Interest and Public Convenience and Necessity Together Instead of Making Separate Findings

29.
In its exceptions, Mile High argues that the ALJ “jumbled” the doctrinal standards of “public convenience and necessity” and “public interest” together, thus violating Mile High’s due process rights.  

30.
In the Recommended Decision, the ALJ stated as follows:

There is no bright line that separates the doctrinal standards at issue here.  “Public need,” “public interest,” and “public convenience and necessity” are standards that overlap one another and the issues that affect one, in some way touch on the resolution of the others.  Indeed, § 40-10-105(2)(b)(II)(B), C.R.S., blends those three standards together in establishing an intervenor’s burden of proof.  Consequently, the ALJ’s analysis, while touching on all three standards, nonetheless incorporates the three doctrines as a single analysis.

Recommended Decision, at ¶ 195.  Mile High contends § 40-10-105(2)(b)(II)(B), C.R.S. (2008), distinguishes between the concepts of “public convenience and necessity” and “public interest” and thus the ALJ erred in discussing these concepts as a single analysis.  

31.
Mile High points out that, in the 2008 version of the statute, public interest and public convenience and necessity are separated by the conjunctive “and.”  Mile High argues the two standards are distinct because, in the Union Taxi/Freedom Cabs consolidated proceeding, the Commission stated that an intervenor must establish both that the issuance of a certificate would be detrimental to the public interest and that public convenience and necessity does not require granting of the application to rebut the presumption of public need.
    

32.
Mile High also argues that public convenience and necessity and public interest are two distinct concepts that must be analyzed separately because the Colorado Legislature later changed the “and” separating the two concepts to an “or” (that change occurred after Mile High filed its application and therefore does not apply to this docket).  The argument is that the two concepts are substantively different; otherwise the change from the “and” to an “or” would have been meaningless.


33.
In its response to exceptions, Metro Taxi agrees with the ALJ that public need, public interest, and public convenience and necessity are interrelated, that the issues that affect one standard necessarily touch upon the resolution of the others, and that there is a significant overlap.  Metro Taxi argues the ALJ did not err in analyzing these concepts together.  

34.
We agree with the ALJ that the public convenience and necessity, public interest, and public need standards are interrelated.  In Miller Brothers, 525 P.2d at 445-451, the Colorado Supreme Court found that an award of common carrier certificates under the doctrine of regulated competition is a legislative function delegated to the Commission by the Colorado Constitution.  The Court further stated that interpreting the relevant standards under the doctrine of regulated competition is within the province of the Commission.  Id., at 454.  In Morey v. Pub. Utils. Comm’n (Morey II), 629 P.2d 1061, 1066-67 (Colo. 1981), the Court stated that the difference between the tests of “public interest” and “public convenience and necessity” is one of degree.  The Court also suggested that the term “public convenience and necessity,” at least in its traditional meaning, evolved from the doctrine of regulated monopoly and is related to adequacy of existing services. The term “public interest,” however, is broader and includes consideration of, among other things, excessive or destructive competition (whether a new permit will presently or prospectively impair the ability of carriers with existing permits to adequately serve the public).  Both detriments to the public interest and finding that public convenience and necessity does not require the granting of the application, of course, are necessary to rebut the presumption of public need under HB 08-1227.  We find that these three doctrinal standards are all interrelated and clarify that precise points of the interrelationship depend on the facts and circumstances of each case.  On remand, as discussed below, we direct the ALJ to make findings on both public interest and public convenience and necessity, to the extent he finds they do not completely overlap under the facts and circumstances of this case.  

H. Factual Arguments Presented by Mile High
35.
As a preliminary matter, we note many factual arguments that Mile High makes in its exceptions are based on the credibility of witnesses, including experts such as Dr. Mundy and Professor Dempsey.  It is important to remember the ALJ personally observed the witnesses and therefore is in the best position to make factual findings that depend on witness credibility. The Commission, however, has not had the same opportunity.  Further, Mile High is incorrect when it states that the Commission rejected the testimonies of Dr. Dempsey and Dr. Mundy in Docket No. 08A-241CP (Union Taxi/Freedom Cabs consolidated proceeding).  To the contrary, the Commission granted both of the Union Taxi and Freedom Cabs applications only in part, based on the testimony of these experts, among other things.  The Commission has done so to achieve an appropriate balance in the market, not only with respect to the overall size but the distribution of taxi authorizations as well.  The Commission granted those applications only in part to reduce the threat of harm to the public interest.  The Commission noted that this incremental approach will allow it to responsibly evaluate market conditions on a continuing basis.
  We find that the ALJ appropriately utilized the policies and guidelines the Commission articulated in the Union Taxi/Freedom Cabs consolidated docket.

36.
We note that Union Taxi and expanded Freedom Cabs had only been operating for a few months when the hearings in this docket were held.  We recognize that evidence on the effects of Union Taxi and expanded Freedom Cabs on the taxicab market generally, positive or negative, could not have been established at that time. We find that this information is relevant to determining whether granting Mile High’s application is in the public interest and should be available at this time.  

37.
We therefore reopen the evidentiary record at this time and remand this docket to the ALJ.
  On remand, we direct the ALJ to gather evidence on the current conditions in the taxicab market that Mile High requests to serve and the effects on such market after entry of Union Taxi and expansion of Freedom Cabs.  We restate the guidelines previously articulated in Docket No. 08A-241CP: (1) it is important to differentiate between adverse financial impact caused by a normal competitive process and adverse financial impact caused by competition that harms the public interest; (2) to the extent an incumbent taxi carrier wishes to demonstrate public detriment due to an adverse financial impact on its financial condition, that incumbent should be prepared to open its books and records as a means of demonstrating such impact and provide evidence of a nexus with detriment to the public interest; (3) the ALJ should attempt to gather evidence of a cause-and-effect relationship between proposed additional competition and quality of services offered to the public; and (4) evidence that is theoretical in nature will have less probative value than evidence based on the facts and circumstances of this case.

38.
The evidence of the current conditions in the relevant taxi market and the effects of entry of Union Taxi and expansion of Freedom Cabs on the market can relate, inter alia, to the following: quality of service, safety, retail and wholesale prices, market shares of revenues and customer volumes, operations data, new carrier behaviors, and socially-desirable investments, including hybrid or wheelchair-accessible vehicles. Such evidence could be useful in assessing whether the entry of Union Taxi and expansion of Freedom Cabs, which led to approximately a 30 percent increase in market capacity, led to healthy or unhealthy competition and whether the grant of Mile High’s application is in the public interest at the present time.  The evidence Mile High sought to introduce in the context of an oral argument or its Motions to take administrative notice may be relevant as well. The new findings of fact on remand will supplement findings of fact already made by the ALJ.  

39.
We find that the information to be gathered on remand may lead the Commission to make a more informed, just, and reasonable decision on whether a grant of the application is in the public interest at this time.  This application is a matter of the public interest; we have an independent duty to determine matters that are within the public interest.  Caldwell v. Pub. Utils. Comm’n, 692 P.2d 1085, 1089 (Colo. 1984). We are not bound by the record established by the parties.  However, we are mindful of the delay that has already occurred in this case and thus direct the ALJ to proceed and issue a recommended decision on remand as expeditiously as possible.  

II. ORDER

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R10-0745 filed by Mile High Cab, Inc. (Mile High) on August 9, 2010 are denied, in part, consistent with the discussion above.
2. The docket is remanded to the Administrative Law Judge (ALJ) with directions, consistent with the discussion above.  The ALJ is directed to issue a recommended decision on remand on or before February 15, 2011.
3. The Motion to take administrative notice of hours-of-service violations committed by intervenors MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi) and Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab) filed by Mile High on September 8, 2010 is denied, consistent with the discussion above. 
4. The Motion to take administrative notice of complaints filed with the Commission against intervenors Metro Taxi and Yellow Cab filed by Mile High on September 14, 2010 is denied, consistent with the discussion above. 
5. Because this Order is not a final Commission decision in this docket, it is not subject to applications for rehearing, reargument, or reconsideration pursuant to § 40-6-114(1), C.R.S.  See, e.g., Keystone, a Div. of Ralston Purina Co. v. Flynn, 769 P.2d 484 (Colo. 1989). However, parties may file motions for reconsideration within 14 days of the effective date of this Order.  Written responses will be due seven days thereafter.
6. The filing of a motion for reconsideration will not automatically sway the remand proceedings before the ALJ, unless a subsequent  procedural order is issued to the contrary.
7. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETINGS
October 8, 2010.
	(S E A L)
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� Greg Rounds and Thomas Casey, doing business as Estes Valley Transport and Valera Lea Holtorf, doing business as Dashabout Shuttle Company and Roadrunner Express filed all pleadings mentioned below jointly.


� See Decision No. C08-0919, mailed on August 28, 2008 in Docket No. 08A-241CP.  


� See Decision No. C09-0207, mailed on February 27, 2009 in Docket No. 08A-241CP. 


� See Decision No. R09-0927-I, mailed on August 20, 2009, in Docket Nos. 08A-407CP, 09A-479CP, 09A-489CP, 09A-498CP.


� By Decision Nos. C09-0966 and C09-0781, issued in Docket No. 08A-241CP, the Commission has ruled, in the context of applications for rehearing, reargument, or reconsideration filed by Union Taxi, that HB 08-1227 only applies “within and between” the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson and not to authority beyond these counties.  Instead, the Commission found it must evaluate any application requesting authority beyond these eight counties using either the doctrine of regulated monopoly or traditional doctrine of regulated competition (as it existed prior to HB 08-1227), depending on where a particular trip terminates.  The only exception is for trips originating from the City and County of Denver.  Pursuant to § 40-10-105(2)(d)(I), C.R.S., the holder of a certificate that contains authority to operate between points in the City and County of Denver shall also be deemed to hold taxicab authority from points in the City and County of Denver to all points in the State of Colorado.


� Docket No. 09G-812CP is still pending at this time.


�   This assertion rests on the notion that drivers are unable to derive sufficient net income during a regular shift.  This shortfall could be due to too many cabs chasing too little business, which indicates a possible oversupply.  Extension of working hours beyond a normal shift exacerbates the situation.


� See Decision No. C08-0732, mailed July 15, 2008 in Docket No. 08A-241CP-TA, where the Commission declined to assume a connection between informal customer complaints and inadequacy of services.


� Recommended Decision, at ¶ 134.


� Decision No. C08-0933, at ¶ 30.  


� Recommended Decision, at ¶ 227.


� See Miller Brothers, Inc. v. Pub. Utils. Comm’n, 525 P.2d 443, 454 (Colo. 1974) (Developing standards and criteria in the application of the regulated competition doctrine is within the province of the Commission).


� Decision No. C09-0207, at ¶ 537.


� Decision No. C09-0781, mailed July 21, 2009 in Docket 08A-241CP at ¶ 40.


� Commissioner Tarpey does not join the Commission in the decision to remand this docket.  Instead, he would have decided this matter on the merits based on the already developed record.  For his part, Chairman Binz would have heard the reopened docket en banc, rather than referring it to the ALJ.


� Decision No. C08-0933, mailed on September 4, 2008 in Docket No. 08A-241CP, at ¶¶32-33.
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