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I. BY THE COMMISSION
A. Statement
1. By Decision No. C10-0952, mailed on August 30, 2010, the Commission adopted new Renewable Energy Standard (RES) Rules to implement the statutory changes required by House Bill (HB) 10-1001 (codified at §§ 40-2-124 and 40-2-129, C.R.S.)
2. On September 20, 2010, Public Service Company of Colorado (Public Service), Black Hills/Colorado Electric Utility (Black Hills), the Colorado Governor’s Energy Office (GEO), and New Energy Development (New Energy) each filed an application for rehearing, reargument, or Reconsideration (RRR) to Decision No. C10-0952.  Being fully advised in the matter and consistent with the discussion below, we address each of the applications for RRR.
B. Discussion and Findings
1. Public Service
3. Public Service explains that it is generally satisfied with the new RES Rules adopted by Decision No. C10-0952.  Public Service suggests, however, that the Commission make two relatively minor modifications to “have workable rules that achieve the objectives of the General Assembly and the Commission” with respect to HB 10-1001.
4. First, with respect to Rule 3656 (Resource Acquisition), Public Service seeks a rule change that allows an investor owned Qualifying Retail Utility (QRU) to procure certain small eligible energy resources outside of a process approved in a RES compliance plan.  Public Service explains that there may be good cause for acquiring such small eligible energy resources in response to unanticipated opportunities.  Public Service therefore requests that the Commission modify paragraph 3656(a) to allow for small eligible energy resources to be acquired pursuant to “a separate application.”
5. We find Public Service’s recommended changes to paragraph 3656(a) to be reasonable, particularly since the “separate application” option would be generally available only for acquisitions of renewable distributed generation, which are defined in HB 10-1001 and the RES Rules as small eligible energy resources.  We therefore adopt Public Service’s proposed changes to paragraph 3656(a) as shown in the rules attached to this Order as Attachment A.
6. Second, Public Service argues that it would be burdensome to an investor owned QRU to list each installation of retail renewable distributed generation (e.g., each on-site solar installation) whose annual on-going net incremental costs are proposed to be or have been locked down as required by Rule 3657.  Public Service explains that it would be preferable for the QRUs to be able to aggregate retail renewable distributed generation installations for the purpose of locking down annual on-going net incremental costs.  Public Service thus presents modifications to subparagraphs 3657(b)(I)(B) and (C) that accommodate such aggregation.  
7. We agree with Public Service that it would be cumbersome and unnecessary to identify the locked-down annual on-going net incremental costs for each installation of retail renewable distributed generation and therefore we will adopt Public Service’s proposed changes to paragraph 3657(b) as shown in the rules attached to this Order as Attachment A.
2. Black Hills
8. Black Hills also seeks two relatively minor changes to the RES Rules we adopted by Decision No. C10-0952.  First, Black Hills states that, while it is satisfied with the transition from annual RES compliance plan filings to quadrennial filings coincident with the Electric Resource Plan (ERP) filings, the investor owned QRU should still have the ability “to respond to external factors by filing an interim RES compliance Plan as warranted.”  Black Hills thus suggests a new provision in Rule 3657 QRU Compliance Plan to accommodate interim plan filings.
9. We agree with Black Hills that changed circumstance may warrant a modified resource acquisition process or RES compliance strategy.  We therefore adopt Black Hills’ proposed subparagraph 3657(a)(V) as indicated in the rules attached to this Order as Attachment A.
10. Second, Black Hills takes an issue with a new provision under Rule 3664 (Net Metering) regarding the implementation of a surcharge for net metered customers intended to supplement their contributions to the investor owned QRU’s Renewable Energy Standard Adjustment (RESA) accounts.  Specifically, Black Hills explains that the specified calculation of the RESA surcharge for net metered customers as required by the new paragraph 3664(h) may not be appropriate given its own particular situation.  
11. Black Hills explains that the typical on-site solar installations in its service area may differ from those used as the basis for the “hard wired” proxy values in paragraph 3664(h).  Black Hills is also concerned its billing system may not be able to handle the implementation of the specific surcharges set forth in the new RES Rules.  Black Hills therefore suggests additional rule language in paragraph 3664(h) to accommodate an alternative method for calculating the RESA surcharge.
12. We recognize that different types of on-site solar installations may require different proxy values or approaches for calculation a RESA surcharge.  We also find that it is unreasonable to require an investor owned QRU to modify its billing system to implement paragraph 3664(h).  We will therefore modify the language in paragraph 3664(h) to allow for alternative approaches for calculating and billing a RESA surcharge for net metered customers, although we decline to adopt Black Hills specific suggested rule provisions. The modified rule language is shown in the rules attached to this Order as Attachment A.
3. GEO
13. In its RRR, GEO argues that the RES Rules adopted by Decision No. C10-0952 fail to provide reasonable certainty to renewable distributed generation businesses regarding the long-term viability of the market for small-scale renewable energy resources in Colorado.  We disagree and will deny GEO’s RRR on this ground.
14. For instance, GEO argues that the RES Rules fall short in providing reasonable transparency and stability for renewable distributed generation businesses regarding long-term market opportunities in the state.  GEO would instead prefer that the Commission specify the standards it will use for changing renewable distributed generation requirements pursuant to § 40-2-124(1)(c)(2)(C), C.R.S., in this docket.  
15. Similarly, GEO urges the Commission to specify, by adopting a rule, at least three metrics when determining whether a reduction in renewable distributed generation procurement requirements is in the public interest, including: (1) whether changes in renewable distributed generation requirements will improve employment and the long-term economic viability of Colorado communities; (2) whether such changes will allow for alternative resources to provide the same value as renewable distributed generation; and (3) whether the QRU has “advanced RESA funds to the extent necessary to accommodate current and future demand for distributed generation.” 

16. In Decision No. C10-0952, we signaled the Commission will devote considerable attention to the market for renewable distributed generation leading up to 2015 and beyond 2015.  We also stated that the Commission will consider changes in renewable distributed generation requirements in future evidentiary proceedings in which the investor owned QRU will bear the burden of proof on whether the renewable distributed generation requirements are no longer in the public interest.  We continue to find the Commission can best “discharge its responsibility and provide transparency to interested stakeholders” as requested by GEO in such proceedings.  
17. Moreover, we fully considered such suggestions from GEO prior to adopting Decision No. C10-0952 and remain disinclined to limit the ability of the Commission to consider criteria beyond those specified in a rule.  Instead, we find that criteria other than those advocated by GEO may be relevant to changes in distributed generation requirements. 
18. GEO also recommends that Commission-sanctioned changes to required levels of renewable distributed generation should only be made in the context of a RES compliance plan proceeding.  GEO thus suggests that the option for an investor owned QRU to file a separate application to change renewable distributed generation procurement obligations be eliminated from paragraph 3657(d).
19. We again decline to adopt GEO’s suggestion.  Decision No. C10-0952 clearly indicated our preference to address changes in renewable distributed generation requirements in the context of a joint ERP/RES compliance plan proceeding.  However, when reaching that decision, we also understood that changes to renewable distributed generation requirements might, under certain circumstances, be properly addressed in a proceeding initiated by a separate application.  GEO’s request was fully considered when we adopted Decision No. C10-0952.

20. GEO further recommends modifications to Rule 3658 (Standard Rebate Offer) (SRO) in RRR.  First, GEO argues that potential reductions in the SRO should be considered exclusively in the context of a joint ERP/RES Compliance Plan proceeding.  Second, GEO urges the Commission to adopt a rule requiring reductions in SRO levels to be achieved in accordance with a “stepwise schedule.”  GEO argues that the Commission must address these two problems in order to enhance the transparency and predictability of changes in the SRO to the benefit of market participants. 

21. We decline to limit consideration of potential changes in SRO levels to ERP/RES Compliance Plan proceedings.  We already considered and rejected such restrictions prior to adopting the new RES Rules in Decision No. C10-0952.  Although our strong preference is to consider changes in SRO levels in the context of joint ERP/RES Compliance Plan proceedings, we will continue to be open to the possibility that changes in SRO levels might, under certain circumstances, be properly addressed in a proceeding initiated by a separate application.

22. In addition, we also fully considered GEO’s argument that changes in SRO levels should be made only by rule and in accordance with a pre-determined schedule.  We reaffirm our preference for Rule 3658, as adopted by Decision No. C10-0952, because it provides us with the flexibility to respond to various factors that influence the overall cost of on-site solar systems to consumers.  However, we note that nothing in Rule 3658 will preclude the Commission from adopting a framework in which changes in the SRO are accomplished in a stepwise fashion as suggested by GEO.
23. Finally, GEO restates its opposition to paragraph 3664(h), regarding imposition of a RESA surcharge for customers taking net metered service.  We fully considered this position prior to adopting Decision No. C10-0452 and will not eliminate the provisions implementing that implement § 40-2-124(1)(g)(IV)(B), C.R.S.

4. New Energy 
24. In RRR, New Energy asks the Commission to clarify (1) that retail renewable distributed generation projects involving new or planned loads and (2) that premises in which new end-user electric consumers arise as a result of subdivision and subsequent ownership changes may both participate in the QRU’s RES-related programs “without discrimination” and “on an even footing with projects based on historic loads or pre-existing end-use electric consumers.”  New Energy also asks for clarification from the Commission that new net metered projects may be “built out on a phased basis.”

25. For example, New Energy recommends that the definition of “end-use electric consumer” in the RES Rules be modified to include new owners or lessors of premises.  New Energy also recommends that the RES Rules include some parameters on permissible methods for calculating the electric loads and corresponding size of projects contemplating new or expanded end-uses.

26. New Energy further recommends the Commission state that projects with new loads or new end-use consumers may not be discriminated against in favor of existing loads and existing end-use consumers.  New Energy suggests that the RES Rules should expressly permit new development or urban infill redevelopment to incorporate renewable energy projects, because such projects will “have more noticeable impact on employment and economic viability than projects limited to existing uses and existing users.”

27. Lastly, New Energy requests that the Commission consider in this proceeding additional rule changes concerning large residential and commercial developments that will integrate large solar facilities “on land under development.”
28. We are concerned that New Energy raises several issues regarding the RES Rules that were not examined during this rulemaking proceeding.  We find that a RRR is procedurally improper and impractical to consider new issues such as those raised in New Energy’s filing.  We therefore deny the RRR filed by New Energy.  

29. However, we note that the Commission has recently opened a new rulemaking in Docket No. 10R-674E to address issues surrounding community solar gardens.  That rulemaking may provide New Energy with an opportunity to address large solar facilities that serve new developments for residential and commercial customers.  In addition, Decision No. C10-0952 encourages interested stakeholders to engage in a series of workshops and meetings that could lead to a proposal to initiate a new and separate rulemaking to update our interconnection rules.  New Energy may find that some or all of the issues it raises in its RRR can properly be addressed in that new potential rulemaking.
II. ORDER
A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration (RRR) of Decision No. C10-0952 filed by Public Service Company of Colorado on September 20, 2010 is granted, consistent with the discussion above.
2. The RRR of Decision No. C10-0952 filed by Black Hills/Colorado Electric Utility on September 20, 2010 is granted, in part, and denied, in part, consistent with the discussion above.
3. The RRR of Decision No. C10-0952 filed by the Colorado Governor’s Energy Office on September 20, 2010 is denied, consistent with the discussion above.
4. The RRR of Decision No. C10-0952 filed by the New Energy Development on September 20, 2010 is denied, consistent with the discussion above.
5. The Commission adopts rules attached to this Order as Attachment A.
6. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State.
7. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.
8. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.
9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 6, 2010.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]by B




Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________


MATT BAKER
________________________________

Commissioners




L:\!Working\C10-1112_10R-243E.doc:lp






2

