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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Motion to Rescind Order Deeming Application Complete and Granting Application and Motion to Intervene (Motion), filed by Quadrant Auraria Partners, LLC (Quadrant) on September 3, 2010.  Regional Transportation District (RTD) and Union Pacific Railroad Company (UPRR) filed a response to the Motion on September 29, 2010.  Being fully advised in the matter and consistent with the discussion below, we deny the Motion.

2. The Application in this matter was filed jointly by RTD and UPRR on March 17, 2010.  Notice of Application Filed was provided to all affected parties, including Quadrant, on March 22, 2010.  No interventions were filed in this matter.  The Commission approved the Application by Decision No. C10-0404 mailed April 30, 2010.  

3. RTD and UPRR filed motions for extension of time to file the Construction and Maintenance Agreements ordered by the Commission, and the Commission granted those extensions of time by Decision Nos. C10-0594 mailed June 15, 2010 and C10-0889 mailed August 16, 2010 respectively.

4. RTD filed a Motion for Extension of Time to Respond to Quadrant’s Motion on September 17, 2010 citing that Quadrant had failed to serve its motion on RTD.  The Commission granted this extension of time by Decision No. C10-1032, mailed September 22, 2010.

5. RTD and UPRR filed the required Construction and Maintenance Agreement on September 22, 2010.
6. In its Motion, Quadrant, whose real property Burnham Yard Lead crosses, argues that the train volumes provided to the Commission by RTD and UPRR were incorrect.  In the Application, RTD and UPRR stated that train movements were based on two freight movements per week through the crossing, with occasional special trains such as the circus train and RTD vehicle deliveries.  

7. Through the condemnation action that is pending between Quadrant and RTD in the Denver District Court, Case No. 2010CV2003, Quadrant deposed Mr. John Shonsey, Chief Engineer at RTD.  Quadrant states that, through this deposition, it has discovered that the train movements are actually four to eight movements through the crossing per day.  Quadrant argues that, because the information that RTD and UPRR included in the Application was incorrect, it did not have the information it would have needed to object to the Application and intervene.  Quadrant concludes the Commission should allow Quadrant to intervene in this proceeding and rescind the permits for the ordered construction at the crossings pursuant to § 40-6-112(1), C.R.S.  Quadrant does not claim that the incorrect information provided to the Commission creates any safety issues with what the Commission ordered as warning devices at each of the three crossings.   

8. In their Joint Response, RTD and UPRR acknowledge that daily internal engine moves should have been included in the total train movements provided in the Application.  RTD and UPRR contend that this omission is due to a misunderstanding of RTD’s Chief Engineer, who believed that reporting of non-revenue moves was not required.  RTD and UPRR further argue that Quadrant had prior knowledge of the approximate train volumes through the Burnham Lead Noise Assessment and based on the comments it has submitted to RTD on the Environmental Assessment for the West Corridor.   

B.
Findings and Conclusions

9. In reviewing the original Application and considering the additional train volumes raised by Quadrant and confirmed by RTD and UPRR, the Commission must consider whether it would have ordered different safety measures had it known about the actual train volumes.  The Commission ordered flashing lights, gates, and bells for the Rio Court crossing.  It is true that the average volumes of movements through the crossing will be approximately four to eight trains per day, as RTD and UPRR note in their Joint Response.  However, there is no restriction on the number of trains that can use the lead.

10. We have reviewed the safety measures ordered for the Rio Court crossing in light of the additional train volumes and find that those safety measures are appropriate for the new train volumes.  These crossings have a higher level of warnings than numerous crossings in the state that experience higher train volumes at higher speeds.  The movements through the Rio Court crossing will be at low speed, and motorists will be warned of the trains using the crossing through the active flashing lights, gates, and bells.

11. Under § 40-6-112(1), C.R.S., “[t]he commission, at any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, may rescind, alter, or amend any decision made by it …”  RTD and UPRR argue that this statute is of questionable application with respect to the railroads engaged in interstate commerce.

12. It is undisputed that Quadrant has received actual notice of the applications filed and had an opportunity to intervene during the intervention period, but chose not to do so.  We are also persuaded by the argument made by RTD and UPRR that Quadrant knew of the actual train movements while the intervention period was open, as evidenced by its environment and noise comments.  Further, because Quadrant had an opportunity to intervene in this docket, it could have requested the information related to train movements through the crossings or sought a clarification regarding the train movements through discovery in this docket.

13. We find that Quadrant has not stated good cause for rescission of a Commission decision pursuant to § 40-6-112(1), C.R.S.  We also conclude that the new information regarding additional non-revenue train movements through the crossings does not create additional safety hazards, and Quadrant has not claimed otherwise.  We therefore deny the Motion.
14. The Commission has jurisdiction over safety at highway-rail crossings.  The district court, in a parallel condemnation proceeding, will rule on any property rights that may be affected.  City of Craig v. Pub. Utils. Comm’n, 656 P.2d 1313, 1317 (Colo. 1983).  

II. order

A. The Commission Orders That:

1. The Motion to Rescind Order Deeming Application Complete and Granting Application and Motion to Intervene filed by Quadrant Auraria Partners, LLC on September 3, 2010 is denied.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 6, 2010.
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