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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C10-0839, filed on August 23, 2010 by Public Service Company of Colorado (Public Service or Company).  This matter also comes before the Commission for consideration of a response to Public Service’s RRR filed by the Colorado Office of Consumer Counsel (OCC) on September 15, 2010.  Being fully advised in the matter and consistent with the discussion below, we grant the RRR.  In addition, we refer this matter to an Administrative Law Judge (ALJ), extend the time period for a Commission decision, and grant the interventions.

B. Background 

2. Public Service filed a verified application for approval of an amendment to its 2007 Colorado Resource Plan on June 4, 2010.  In its application, Public Service asserts it is no longer in a position to contract for all of the solar resources contained in Portfolio No. 5 due to the currently anticipated time schedule to obtain all governmental approvals necessary to build the San Luis Valley-Calumet-Comanche transmission line.  The Commission approved Portfolio No. 5 as part of Public Service’s 2007 Electric Resource Plan (2007 ERP) in Decision No. C09-1257 (Phase II Decision), issued in Docket No. 07A-447E.

3. Portfolio No. 5 included 250 MW of solar thermal with storage resources and 105 MW of photovoltaic resources, for a total solar acquisition of 355 MW.  Public Service proposes three options involving amendment of the approved 2007 ERP.  The Company contends these three options can be accommodated before the completion of the San Luis Valley-Calumet-Comanche transmission line.  

4. Several entities, including the OCC filed timely notices of intervention and/or petitions to intervene in this docket.  The Commission deemed the verified application complete at the weekly meeting held on July 22, 2010.

5. On July 8, 2010, the OCC filed a Motion to Stay Commission Approval of the Verified Application (Motion).  In its Motion, the OCC argued that the Commission lacks legal authority to amend its Phase II Decision in Docket No. 07A-447E while judicial review of that decision is pending.  The OCC filed for judicial review of the Phase II Decision with the District Court of the City and County of Denver on March 3, 2010.  
6. The OCC argued that, in this docket, Public Service was effectively seeking to amend the Phase II Decision. The OCC argued that an administrative agency, such as the Commission, lacks the authority to change, alter, or vacate its decision while judicial review of the same decision is pending in the district court.  See O’Bryant v. Pub. Utils. Comm’n, 778 P.2d 648 (Colo. 1989) (discussing that principle in the context of a Commission decision).  Public Service filed a response in opposition to the OCC’s Motion on July 22, 2010.
7. By Decision No. C10-0839, the Commission agreed with the arguments raised by the OCC in its Motion, dismissed the verified application without prejudice, and denied all of the interventions as moot.  Relying on O’Bryant and Board of Medical Examiners v. Lopez-Samayoa, 887 P.2d 8 (Colo. 1994), the Commission ruled it had no jurisdiction to modify the Phase II Decision while judicial review of that decision is pending.  Decision No. C10-0839, at ¶ 19.  

C. Public Service’s RRR and the OCC’s Response 

8. In its RRR, Public Service states it filed a new application in this docket pursuant to Rule 3615 of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3.  That Rule provides that the utility may file, at any time, an application to amend the contents of a previously approved electric resource plan (ERP).  The Company argues that reading the ERP Rules together leads to a conclusion that a resource plan approval is not a single decision frozen in time.  Rather, utilities are expected to react to changed circumstances and depart from an approved ERP if circumstances warrant a departure.  Public Service argues that the application filed in this docket falls within the scope of Rule 3615.  The Company states it wishes to obtain a Commission pre-approval of its decision to depart from a previously approved ERP to address changed circumstances, for purposes of cost recovery in a later rate case.
9. The Company argues O’Bryant is distinguishable from the facts of this case.  Public Service contends the O’Bryant court narrowly ruled that the Commission could not seek dismissal of a pending appeal by settling the underlying case in a manner that modified the decision subject to appeal, despite the objections of a necessary party to the case.  The reason for that ruling, according to Public Service, was that by entering into a post-appeal settlement the Commission was stripping Mr. O’Bryant of his due process rights.  Public Service argues that it is not asking the Commission to modify the Phase II Decision in a way that would strip the OCC of its due process rights.  Public Service contends the OCC would still be able to argue on judicial review that the Phase II Decision was erroneous because the Commission declined to order Public Service to compare purchases of specific existing generation facilities with utility self-build proposals.  The court would decide whether the Commission was correct in light of the circumstances existing when the Phase II Decision was made and the OCC’s due process rights would be preserved.  Public Service concludes the due process issues that were implicated in O’Bryant are not at issue here.
10. Public Service further argues that reading O’Bryant and other case law cited in Decision No. C10-0839 broadly could have serious implications on the Commission’s continuing jurisdiction over public utilities and on the Commission’s obligations to regulate public utilities and assure they provide adequate service at just and reasonable rates.  Public Service claims that none of the cases cited in Decision No. C10-0839 addressed precluding an economic regulatory agency, such as the Commission, from exercising its ongoing jurisdiction merely because one of its decisions addressing a similar subject matter is under judicial review.  Further, Public Service argues the portion of the Phase II Decision that the OCC disputes on judicial review, regarding utility ownership, is different than the portion that pertains to its amendment application in this docket.  Public Service concludes that O’Bryant and other case law cited in Decision No. C10-0839 should be read narrowly, in order to properly reconcile these cases with the Commission’s unquestioned continuing jurisdiction to regulate electric utilities.  
11. In Decision No. C10-0966, mailed September 2, 2010, the Commission invited the OCC and other entities that previously filed notices of intervention by right and/or petitions to intervene by permission to respond to Public Service’s RRR.  The Commission also granted the RRR to toll the statutory time period provided for in § 40-6-114(1), C.R.S.
12. The OCC was the only entity that filed a response to Public Service’s RRR.  In its response, the OCC generally reiterates its previous arguments.  Further, the OCC disagrees with the Company’s assertion that Decision No. C10-0839 would have serious implications on the Commission’s ability to exercise continuing jurisdiction over public utilities.  This is because the Commission can still enforce the Phase II Decision while judicial review is pending.  The OCC further argues that even though the facts of O’Bryant are different, its general rule is squarely on point.  The OCC contends that the general rule that an administrative agency cannot amend its decision while judicial review of that decision is pending was not designed to protect due process rights of parties but to prevent confusion by avoiding multiple tribunals from deciding the same issues at the same time.  The OCC argues the rule discussed in O’Bryant and other cases cited in Decision No. C10-0839 is absolute and should be broadly construed.
D. Legal Analysis 

13. O’Bryant and Lopez-Samayoa, which Decision No. C10-0839 cited, rely on Colorado Anti-Discrimination Comm’n v. Continental Air Lines, Inc., 143 Colo. 590, 355 P.2d 83 (1960), one of the first Colorado cases announcing the general rule that an administrative agency lacks authority to amend its decision while judicial review of that decision is pending.  In that case, a pilot filed a complaint with the Colorado Anti-Discrimination Commission, alleging the airline discriminated against him because of his race.  The agency held a hearing and found the airline was guilty of discriminatory employment practices.  The airline sought judicial review of the final agency order.  The court remanded the case to the agency to make additional findings of fact.  Instead, the agency vacated its prior order and issued an order containing new findings of fact and conclusions of law.  The Colorado Supreme Court held “an administrative agency is without authority to change, alter or vacate an order while review proceedings are pending in the district court, even as an inferior court is without authority to vacate or modify a judgment after writ of error has issued out of this court directed to such judgment.” Id. at 86.  The Court found that the second agency order attempting to vacate its original order was void.  Id.
14. O’Bryant also relies on two out-of-state cases, Westside Charter Service, Inc. v. Gray Line Tours, 99 Nev. 456, 664 P.2d 351 (1983) and Fischback & Moore of Alaska, Inc. v. Lynn, 407 P.2d 174 (Alaska 1965), overruled on other grounds by City and Borough of Juneau v. Thibodeau, 595 P.2d 626, 629 n.6 (Alaska 1979).  These cases held that the general rule that an administrative agency lacks authority to amend its decision while judicial review of that decision is pending is limited to situations where the exercise of administrative jurisdiction would conflict with the proper exercise of the court’s jurisdiction.  However, when there is no conflict, there is also no obstacle to an administrative agency exercising a continuing jurisdiction that may be conferred upon it by law.  Westside Charter Service, 664 P.2d at 353; Fischback, 407 P.2d at 176-77.  Both of these cases cited to Continental Air Lines, 355 P.2d 83.
15. The OCC and Public Service agree that pending judicial review does not affect the ability of administrative agencies to enforce their orders unless the court has issued an order staying an agency order, pursuant to § 40-6-116, C.R.S., or a similar statute.  It is true that O’Bryant and Lopez-Samayoa do not discuss any exceptions to the general rule other than the enforcement exception.  However, both Westside Charter Service and Fischback, on which O’Bryant relies, discuss the conflict exception.  The conflict exception provides that an administrative agency lacks the authority to amend its decision while judicial review is pending only where the exercise of administrative jurisdiction would conflict with the exercise of the court’s jurisdiction.  It is possible the O’Bryant court did not discuss the conflict exception because it clearly did not apply in that case:  there was a direct conflict between the Commission decision on appeal and the later settlement agreement between the Commission and the telephone utilities. To some extent, the OCC acknowledged the conflict exception by stating that the rationale behind the general rule is to prevent confusion by avoiding multiple tribunals from deciding the same issues at the same time.
16. We conclude the general rule that an administrative agency has no jurisdiction to modify its decision while judicial review of the same decision is pending is premised on both the avoidance of conflict and confusion (as the OCC argues) and the due process concerns (as Public Service argues).  We also agree with Public Service that considering the application filed in this docket would not strip the OCC of its due process rights in the judicial review case.  The portion of the Phase II Decision currently under judicial review, regarding utility ownership, is sufficiently different from the portion that pertains to its application filed in this docket.
17. Finally, we agree with Public Service’s policy arguments that Decision No. C10-0839 could have serious implications on the Commission’s continuing jurisdiction over public utilities and on its obligations under the law to regulate public utilities.  It is undisputed that the Commission has continuing jurisdiction over public utilities.  However, that jurisdiction is not limited to enforcement of previously made decisions, but also includes modification of these decisions when warranted, to the extent consistent with the law.  We find that Public Service’s proposed reconciliation of the Commission’s continuing jurisdiction with O’Bryant and other case law cited in Decision No. C10-0839 is reasonable.
  Overall, Public Service and the OCC offer good faith interpretations of O’Bryant and related case law.  However, for reasons stated above, we find that the interpretation offered by Public Service supports public policy and the Commission’s continuing jurisdiction over public utilities more than the interpretation provided by the OCC.  We therefore grant the RRR filed by Public Service and reverse Decision No. C10-0839.
E. Hearing

18. We refer this matter to an ALJ for disposition of the merits.
19. We also find that additional time is required to issue a decision on the merits, as the application was deemed complete on July 22, 2010.  We therefore will extend the time period for decision by an additional 90 days, pursuant to § 40-6-109.5(1), C.R.S.  
F. Interventions 

20. The following entities filed timely notices of intervention by right and/or petitions to intervene by permission:  Interwest Energy Alliance; Western Resource Advocates; Ms. Leslie Glustrom; Colorado Independent Energy Association; Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel; the OCC; Fotowatio Renewable Ventures (Fotowatio); Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation (Gas Intervenors); Governor’s Energy Office; and Staff of the Colorado Public Utilities Commission (Staff).  Public Service filed an objection to the Gas Intervenors’ joint petition to intervene on July 14, 2010.  The Gas Intervenors filed a Motion for Leave to Reply and Reply to Public Service’s Objection on July 23, 2010.
21. We grant the unopposed petitions to intervene and/or take notices of interventions by right filed by Interwest Energy Alliance; Western Resource Advocates; Ms. Leslie Glustrom; Colorado Independent Energy Association; Climax Molybdenum Company and CF&I Steel, L.P.; the OCC; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; Governor’s Energy Office; and Staff.  We will discuss the interventions filed by the Gas Intervenors and Fotowatio below.
G. Gas Intervenors  

22. In their intervention, the Gas Intervenors state that they are interested in and will be affected by the outcome of this docket, especially as it relates to Docket No. 10M-245E.  The Gas Intervenors state the information and undertakings in this docket have a direct bearing on what Public Service does in Docket No. 10M-245E and the two dockets are inextricably intertwined. The Gas Intervenors argue that any choice to use renewable sources, including solar resources, is also a choice to not use natural gas, therefore it has standing to intervene in this docket.
23. In its response, Public Service argues the Gas Intervenors are adequately able to protect their interests by participating in Docket No. 10M-245E.  Public Service further claims the application filed in this docket does not raise any issues related to retirement of coal-fired plants with natural gas or other resources.  The Company concludes the Gas Intervenors have failed to allege sufficient grounds for their intervention and their petition to intervene should therefore be denied.
24. In their reply to Public Service’s response, the Gas Intervenors expand upon the arguments stated in their petition to intervene.  We find that the arguments made in that reply will assist the Commission in reaching a just and reasonable decision on this matter and therefore grant the Motion for Leave to Reply and Reply to Public Service’s Objection.
25. We grant the intervention filed by the Gas Intervenors.  We find there may be a link between a choice to acquire more solar or other renewable resources and a choice to acquire less natural gas.  However, we instruct the ALJ to refer any issues that are more appropriately addressed in Docket No. 10M-245E to that docket.
H. Fotowatio 

26.
In its intervention, Fotowatio states it was a bidder in the resource solicitation conducted by Public Service pursuant to its 2007 ERP.  Fotowatio currently supplies solar renewable energy credits to Public Service. Fotowatio further states this docket may involve public policy decisions with regard to solar energy resources and what prices are, or are not, in the public interest.  Fotowatio contends the outcome of this docket will affect Public Service’s resource procurement process and may substantially affect its pecuniary or tangible interests in this docket and future dockets.  Public Service did not file a response to Fotowatio’s intervention.  


27.
We find good cause to grant the intervention.  We note, however, that the Commission previously has made it clear that an ERP is not a forum where disputes between individual bidders and between bidders and utilities could be adjudicated.  The Commission stated an entity seeking intervention in the ERP proceeding must demonstrate an interest other than merely being a bidder or advocating an individual bidder’s position.  See Decision No. C09-0958, issued in Docket No. 07A-447E, at ¶ 4. Fotowatio has met that burden.  However, we instruct the ALJ that arguments related to merely being a bidder or advocating an individual bidder’s position are beyond the scope of this docket.  
II. ORDER
A.  
The Commission Orders That:

1. The responses to the application for rehearing, reargument, or reconsideration (RRR) to Decision No. C10-0839, filed on August 23, 2010 by Public Service Company of Colorado (Public Service) is granted, consistent with the discussion above.

2. This matter is referred to an Administrative Law Judge for disposition of the merits.

3. The time period for issuance of a Commission decision on the merits is extended by an additional 90 days, pursuant to § 40-6-109.5(1), C.R.S.  

4. The Motion for Leave to Reply and Reply to Public Service’s Objection filed by Noble Energy, Inc.; Chesapeake Energy, Inc.; and EnCana Corporation (Gas Intervenors) on July 23, 2010 is granted.
5. The petitions to intervene by permission and/or notices of intervention filed in this matter by Interwest Energy Alliance; Western Resource Advocates; Leslie Glustrom; Colorado Independent Energy Association; Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel; the Colorado Office of Consumer Counsel; Fotowatio Renewable Ventures; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; the Gas Intervenors; Governor’s Energy Office; and Staff of the Public Utilities Commission are granted and/or noted.
6. This Order is effective upon its Mailed Date.

B. 
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
September 29, 2010.
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� For an examination on how another utility commission reconciled the general rule that an administrative agency has no authority to modify its decision while judicial review of that decision is pending, in the context of a utility seeking a modification to a previously approved integrated resource plan and that commission’s continuing jurisdiction over public utilities, see Application of Nevada Power Company d/b/a NV Energy for approval of the eleventh amendment to the Action Plan of the 2007-2026 Integrated Resource Plan for authority to construct the One Nevada Transmission Line; enter into a long-term power purchase agreement; approval of its updated fuel and purchased power forecasts and load forecast; and other matters related thereto, 2009 WL 1262327 (Nev. P.U.C. Apr. 30, 2009) (No. 09-03005).  The Nevada commission relied on Westside Charter Service, Inc. v. Gray Line Tours, 99 Nev. 456, 664 P.2d 351 (1983) to which O’Bryant v. Pub. Utils. Comm’n, 778 P.2d 648 (Colo. 1989) cites to for the proposition that the general rule only applies in situations where the exercise of administrative jurisdiction would conflict with the exercise of the court’s jurisdiction.
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