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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of the Unopposed Motion to Amend Application (Motion) filed by the City and County of Denver (Denver) on September 10, 2010 and the Request for Rehearing, Reargument, or Reconsideration of Commission Decision No. C10-0809 (RRR) filed by BNSF Railway Company (BNSF) on September 7, 2010.

2. Denver amends its original Application to correct two factual errors.  First, at the time Denver filed its Application, Denver was unaware that the crossing in question encompassed two tracks.  Denver amends its Application to reflect the crossing in question has two tracks, that it is only the southernmost track Denver is seeking to remove, and that Denver wishes to remove only one of the two tracks and not abolish the entire crossing as originally requested.  Second, Denver believed at the time of its Application that BNSF owned the southernmost track of the crossing.  Additional research since the Application was filed indicates that Keenan Investment Company owns the southernmost track, not BNSF.

3. With the amendments, Denver requests modification of specific portions of Decision No. C10-0809.  First, Denver requests that the last sentence of paragraph 11 on page 3 be deleted.  Denver argues that because BNSF does not own the southernmost track, BNSF would not be an appropriate party to such an agreement, and since the southernmost track is being removed, such an agreement is not necessary.  Second, with regards to the last sentence of paragraph 14 on page 4, Denver requests that the Commission delete the reference to BNSF and replace it with Denver, and that Denver be allowed to replace the current crossbucks with “Tracks Out Of Service” signage rather than a crossbuck.  

4. The information that Denver has provided in its Motion relates specifically to the southernmost track.  However, as Denver points out, the crossing in question is currently a two-track crossing.  No information has been provided regarding the ownership of the northernmost track, which will be remaining as we have already approved, and which is involved regarding signage movement, and possible signage changes.  The owner of those tracks may have obligations for maintenance at the crossing that need to be addressed.  

5. We will require Denver to provide information to the Commission on the ownership of the northernmost track of this crossing and information regarding the status of this track being connected, or not connected, to the general rail system in the area.  The record, as it stands, is incomplete on this matter, and this information is necessary for us to make a determination of what safety measures need to be taken at the remaining track of this crossing.  We will require Denver to file this information with the Commission by October 22, 2010.

6. BNSF filed RRR in this matter asking for the same changes to Commission Decision No. C10-0809.  Given the Motion of Denver and the RRR of BNSF are asking for the same relief, we will deny BNSF’s RRR, with the understanding that the arguments presented in the RRR will be addressed when the Commission resolves Denver’s Motion upon additional information.  

II. ORDER

A. The Commission Orders That:

1. The City and County of Denver is required to file additional information in this Docket regarding the ownership of the northernmost track of the crossing and the status of the track connection to the general rail system in the area by October 22, 2010.

2. The Application for Rehearing, Reargument, or Reconsideration filed by the BNSF Railway Company is denied.

3. The Commission retains jurisdiction to enter further orders as necessary.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 22, 2010.
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