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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Boulder County Railway Historical Society (BCRHS) on August 6, 2010.  BCRHS seeks issuance of a Certificate of Public Convenience and Necessity (CPCN) to operate a train on the leased portion of the Regional Transportation District (RTD) Boulder Branch in Weld and Boulder Counties.  BCRHS proposes to operate dinner trains and heritage excursion trains from Weld County Road 10 to a point just east of East County Line Road in Erie, Colorado.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on August 11, 2010.

3. Staff of the Commission sent a deficiency letter to BCRHS on August 18, 2010 outlining information that was missing from the Application and requesting that BCRHS provide additional information to the Commission.

4. On August 18, 2010, the Board of County Commissioners of Weld County (Weld County) filed an Entry of Appearance and Notice of Intervention.  Weld County objects to the Application as filed because BCRHS has failed to address the impact of the activation of the line to Weld County Roads, specifically the conditions of the crossing surface at Weld County Road 3 (WCR 3), the “exempt” signage at the crossing, and which entity will be responsible for expenses related to any changes made to the WCR 3 crossing.

5. On August 26, 2010, Weld County amended its Notice of Intervention.  Based on the information included in Exhibit A to its Amended Notice of Intervention, Weld County withdraws its objection on the condition that approval of the BCRHS application includes Exhibit A to the Amended Notice of Intervention.

6. On August 26, 2010, the Town of Erie (Erie) filed an Entry of Appearance and Notice of Intervention.  Erie does not oppose or contest the granting of the Application and indicates that it will participate in any hearings before the Commission on this Application.

7. On August 27, 2010, BCRHS amended its Application to provide the information missing from the original Application and to provide additional information.  

8. On September 9, 2010, RTD filed an Entry of Appearance and Notice of Intervention as of Right.  RTD states that it opposes the Application at this time because the License Agreement has not been executed. Upon execution of the License Agreement, RTD anticipates withdrawing its opposition.

9. The Commission has reviewed the record in this matter and deems the Application complete within the meaning of § 40-6-109.5, C.R.S.

10. Now being fully advised in the matter, we refer the Application to an Administrative Law Judge (ALJ) for disposition of the interventions and determination of the merits.

11. In reviewing the Application, its amendments, and the information provided by Weld County in Exhibit A, there appear to be a number of requirements placed on BCRHS by Erie or Weld County that may be contrary to statutes or Commission Rules.  For example, Erie has imposed requirements for licenses that may be contrary to § 40-20-109, C.R.S.  That statute provides that dining cars do not need licenses. Erie has also imposed requirements regarding the crossings in Erie, including surface material type, and required an escrow account for Erie to make roadway repairs.  However, the Commission Rules provide that Erie would be responsible for the costs of such repairs.  Similarly, Weld County has required BCRHS to pay for all costs incurred by Weld County related to reactivated use of the tracks, even though the Commission Rules outline which entity would be responsible for which costs.  There may be other issues not addressed in this Order.  We request that the ALJ look into all such issues as part of the determination of whether a CPCN is granted in this matter.

12. Weld County also claims that the current line has been out-of-service for a number of years, leading to questionable conditions of crossing surfaces, signage, and striping at the crossings that would be used for this proposed operation.  Should the ALJ find that a CPCN should be granted in this matter, we request that the ALJ inquire into what crossings are proposed to be used by the new operations and determine whether any grant of a CPCN be conditioned on safety diagnostics being held at the crossings with any necessary applications being filed with, and approved by, the Commission and work being completed prior to the start of any operations. 

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the Boulder County Railway Historical Society on August 6, 2010 seeking issuance of a Certificate of Public Convenience and Necessity to operate a train on the leased portion of the Regional Transportation District Boulder Branch in Weld and Boulder Counties, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. Docket No. 10A-550R is referred to an Administrative Law Judge of the Colorado Public Utilities Commission for determination of the interventions and merits of the Application as discussed above. 

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 22, 2010. 
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