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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions filed by Public Service Company of Colorado (Public Service or Company); Governor’s Energy Office (GEO); Climax Molybdenum Company and CF&I Steel, L.P. (Climax and CF&I); and Ms. Leslie Glustrom to Recommended Decision No. R10-0586 (Recommended Decision).  Public Service responded to exceptions filed by other parties.  Being fully advised in the matter and consistent with the discussion below, we address the exceptions below.

B. Background

2. The procedural history of this docket and the findings of fact and law set forth by the Administrative Law Judge (ALJ) G. Harris Adams in the Recommended Decision were detailed and comprehensive.  We will touch on the procedural history and the findings of fact and law as we discuss each of the issues raised by the parties on exceptions, to the extent these are relevant to our analysis.  

3. Public Service filed an application seeking approval of its 2010 Renewable Energy Standard Compliance Plan on October 27, 2009.  Several parties filed petitions to intervene and/or notices of intervention by right.  The Commission deemed this application complete and referred it to an ALJ for resolution on December 9, 2009.

4. The ALJ issued the Recommended Decision on June 11, 2010, granting the 2010 Renewable Energy Standard Compliance Plan with modifications.  

5. Public Service filed partial exceptions to the Recommended Decision on June 25, 2010, requesting approval of its Assignment and Assumption Option for governmental entities.  We granted these partial exceptions by Decision No. C10-0720, mailed July 13, 2010. This Order will address the remaining exceptions filed by the parties.

C. Public Service

1. Waiver of Rule 3660(b)(I)

6. In this docket, Public Service requested a waiver of Rule 3660(b)(I) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, which would permit the Company to earn interest on the Renewable Energy Standard Adjustment (RESA) deferred account balances at the current after-tax weighted average cost of capital (WACC) rate.  The ALJ denied this waiver request.  Public Service argues this rate is closer to the costs incurred by the Company to borrow money.  Public Service also points out that House Bill (HB) 10-1001 will require the interest to be calculated at the after-tax WACC.  

7. Rule 3660(b)(I) currently states that interest on RESA deferred account balances, whether these balances are positive or negative, will accrue at the average of the WACC and the customer deposit rate.  However, HB 10-1001, which will go into effect on August 11, 2010, states:

[a]t the request of the qualifying retail utility and upon the Commission’s approval, the qualifying retail utility may advance funds from year to year to augment the amounts collected from retail customers under this paragraph (g) for such the acquisition of more eligible energy resources.  Such funds shall be repaid from future retail rate collections, with interest calculated at the qualifying retail utility’s after-tax weighted average cost of capital.

8. HB 10-1001 permits the qualifying retail utility such as Public Service to make a request to the Commission pursuant to the new statute to advance the RESA funds from year to year.  If that request is approved, the interest rate shall be calculated at the utility’s WACC rate.  However, Public Service filed this application before HB 10-1001 will go into effect and it is unclear whether the legislature intended for that provision to operate prospectively only.  Further, we will address the application of this new provision on a going forward basis in the pending Renewable Energy Standard (RES) rulemaking, Docket No. 10R-243E.  We deny the exceptions filed by Public Service on this issue.

2. Natural Gas Cost Estimates

9.  The ALJ determined that Public Service should use the natural gas cost forecast developed and approved in Docket No. 07A-447E when computing the incremental cost of the on-site solar and Northern Colorado Wind resources proposed to be locked-down in this 2010 RES Compliance Plan.  In its exceptions, Public Service argues that Rule 3661(e) refers to a methodology, not a specific forecast and it makes no sense to use stale gas prices.  Rule 3661(e) states “[f]or the purposes of calculating the retail rate impact the investor owned QRU shall use the same methodologies and assumptions it used in its most recently approved electric resource plan unless otherwise approved by the Commission.”   

10. It is essential to utilize the most current information while limiting the volatility of the charges to the RESA.  We find that the lock-down provisions will limit this volatility and that use of the updated natural gas prices will ensure that incremental costs are as accurate as possible.  We grant the exceptions filed by Public Service on this issue.  

3. Recalculation of the Windsource Rate

11. In her statement of position, Ms. Glustrom proposed that Public Service should be required to file a revised tariff sheet only if the recalculated Windsource premium changed by 20 percent or more, plus or minus.  Ms. Glustrom argued this proposal would address concerns regarding the volatility of the Windsource rates that may result from continual yearly updates.  The ALJ did not address this proposal because it was not raised at the hearing.  In its exceptions, Public Service argues that the Commission should adopt this recommendation.

12. We find that the proposal put forth by Ms. Glustrom is reasonable.  We therefore find good cause to grant exceptions filed by Public Service on this issue.  Further, Windsource premiums supplement the RESA and represent only a minor part of the total RESA amount, so there are no issues related to deferred costs or over recovery.  We clarify that, while Public Service will not need to revise the Windsource rate if a future deviation is less than 20 percent, we expect Public Service to explain the calculation of the Windsource premium in its 2011 RES Compliance Plan, consistent with the discussion below.  

4. Windsource Customer Notice

13. During this proceeding, certain parties expressed a concern as to whether Public Service adequately informs Windsource customers.  Thus, the ALJ ordered Public Service and Commission Staff (Staff) to “jointly revise the Summary of Prices, Term and Conditions.  Such work product will be ordered to be incorporated into the 2011 compliance plan as part of customer notifications regarding these issues.”  Recommended Decision, at ¶ 148.

14. In its exceptions, Public Service requests a removal of this requirement.  Public Service argues that Renewable Energy Credits (RECs) retired under Windsource are certified by Green-e and that a review by Staff is unnecessary. 

15. We note that, while the Green-e certification addresses the issues of double counting and the integrity of RECs, it does not provide information to Windsource customers.  We find Staff review will assist with customer notification and education.  We agree with the ALJ’s findings and deny the exceptions filed by Public Service on this issue.  

5. Interest on Solar*Rewards Rebates for Governmental Entities

16. The ALJ ruled that, to enable government entities to participate in Solar*Rewards, Public Service should “provide the option for payment in annual installments equal to 1/20th of the amount otherwise payable as an upfront rebate, with interest at the customer deposit rate.”  Recommended Decision, at ¶ 210. 

17. In its exceptions, Public Service argues that the Commission should remove the requirement to pay interest on future rebate payments.  It argues that ratepayers should not be forced to compensate government entities for not being able to receive payments upfront.  The Company also argues that, as a matter of fairness, no interest should be required if a customer is obligated to repay any portion of the rebate back to Public Service. 

18. We agree with Public Service that governmental entities should not be entitled to interest just because they cannot receive an upfront payment.  We are also unaware of any party interested in such an option and we are not sure how it might impact a contract.  We note that the interest payment provision presents outstanding issues: Should the payments increase over time or be amortized? When should changes in the customer deposit rate be incorporated? We grant the exceptions filed by Public Service on this issue.

6. The Findings on the Administration of Solar*Rewards

19. In its exceptions, Public Service takes issue with a number of findings made by the ALJ regarding the issues raised by Colorado Solar Energy Industries Association.  These issues relate to how Public Service has administered the Solar*Rewards application process.  Public Service requests that paragraphs 183, 184, 186, 188, 189, and 190 be stricken from the record.  The Company argues that it has effectively managed and is improving the current application process.

20. We note that the ALJ ultimately concluded that Public Service has performed well in administering the Solar*Rewards program.  The findings to which Public Service objects have not formed a basis for any requirement imposed on Public Service.  Further, Public Service is not seeking a modification of any substantive requirement.  We deny the exceptions filed by Public Service on this issue.

D. GEO

21. In its exceptions, the GEO disputes the finding made by the ALJ in paragraph 211 of the Recommended Decision.  The ALJ found that, by adopting a standard contract modification to pay the rebate in annual installments over a 20-year period, Public Service has met its obligations under Rule 3658(d).  Rule 3658(d) requires utilities to enable governmental entities to participate in the Solar*Rewards program.  

22. The GEO argues that neither the installment option nor the Assignment and Assumption Option will work for state agencies and therefore the Commission should find Public Service is not in compliance with Rule 3658(d).  The GEO also indicates it is working with Public Service to develop a model contract the Colorado State Controller can execute, but that issues related to indemnification, insurance, and expenditure restrictions still need to be addressed.  The GEO suggests the Commission impose a deadline of July 30, 2010 for Public Service and the GEO to reach an agreement, to increase the intensity and motivation of the negotiations.

23. In its response, Public Service contends that the GEO’s proposal, if approved, would amount to the Commission delegating its authority to the GEO.  Further, Public Service states that, in the past, the Commission typically approved only rebate provisions rather than specific contract terms.  

24. We deny the exceptions filed by the GEO. We find the GEO did not provide sufficient information about the contract negotiations to show good cause to impose any deadlines.  We also find Public Service is in compliance with Rule 3658(d).  The Company presently offers an option to governmental entities to pay rebates in monthly installments and it developed the Assignment and Assumption Option.  We encourage Public Service to continue working with the GEO and bring issues to the Commission in the future, if necessary.

E. Climax and CF&I

25. In its exceptions, Climax and CF&I argue that: (1) the resources acquired pursuant to § 40-2-123(1)(a), C.R.S., or Section 123 resources, must be included within the 2 percent retail rate impact cap set forth in § 40-2-124(1)(g)(I), C.R.S.; and (2) the Commission has no authority to permit Public Service to use the $20 per ton carbon adder.  

26. In its response, Public Service does not address the merits of the above arguments but states the Commission fully addressed these arguments in its prior decisions.  Public Service argues that Climax and CF&I’s assertions constitute an impermissible collateral attack on the prior Commission decisions and must be rejected.

27. The Commission and other administrative agencies are not bound by the doctrine of stare decisis.  See Colorado-Ute Elec. Ass’n v. Pub. Utils. Comm’n, 760 P.2d 627, 639 (Colo. 1988).  We will therefore address the merits of the arguments and discuss the merits of the arguments presented by Climax and CF&I below.
1. Resources Acquired Pursuant to § 40-2-123(1)(a), C.R.S., and the Retail Rate Impact Set Forth in § 40-2-124(1)(g)(I), C.R.S.

28. In Decision No. C08-0559, issued in Docket No. 07A-462E (In the Matter of the Application of Public Service Company of Colorado for Approval of its 2008 Renewable Energy Standard Compliance Plan), the Commission discussed whether it had the authority to approve a resource mix that would include more renewable resources than can be accommodated under the 2 percent retail rate cap contained in § 40-2-124(1)(g)(I), C.R.S.  The Commission considered the arguments presented by the parties on this issue.
  The Commission found it had the authority to approve a renewable resource under § 40-2-123(1)(a), C.R.S., or a Section 123 resource, if its incremental costs would exceed the 2 percent retail rate cap, but only if that resource is also a new clean energy or energy-efficient technology or a demonstration project.  Decision No. C08-0559, at ¶ 80.
  

29. In its exceptions, Climax and CF&I generally argue that Decision No. C08-0559 was in error and, relying on its interpretation of §§ 40-2-124(1)(g)(I) and 40-2-123(1)(a), C.R.S., and principles of statutory interpretation, urge the Commission to reverse that decision.  For example, Climax and CF&I argue the Commission did not interpret the “cost-effective” language found in § 40-2-123(1)(a), C.R.S. 

30. We begin by reciting the text of §§ 40-2-123(1)(a) and 40-2-124(1)(g)(I), C.R.S.  Section 40-2-123(1)(a), C.R.S., states:
The commission shall give the fullest possible consideration to the cost-effective implementation of new clean energy and energy-efficient technologies in its consideration of generation acquisitions for electric utilities, bearing in mind the beneficial contributions such technologies make to Colorado's energy security, economic prosperity, environmental protection, and insulation from fuel price increases. The commission shall consider utility investments in energy efficiency to be an acceptable use of ratepayer moneys.

Section 40-2-124(1)(g)(I), C.R.S., states:

Except as otherwise provided in subparagraph (IV) of this paragraph (g), for each qualifying utility, the commission shall establish a maximum retail rate impact for this section of two percent of the total electric bill annually for each customer…If the retail rate impact does not exceed the maximum impact permitted by this paragraph (g), the qualifying utility may acquire more than the minimum amount of eligible energy resources and renewable energy credits required by this section. 

31. We have thoroughly reviewed Decision No. C08-0559 and the arguments presented by Climax and CF&I in their exceptions.  We wholly agree with the reasoning expressed in Decision No. C08-0559.  The arguments made by Climax and CF&I do not persuade us that the decision was erroneous.  We also find the conclusion reached in Decision No. C08-0559 was correct for the following additional reasons.

32. First, the position taken by Climax and CF&I would make investments in new clean energy and energy efficient technologies unlikely, because the utility would then spend most of the money within the 2 percent cap on less costly non-Section 123 resources needed for compliance with the RES standards contained in § 40-2-124, C.R.S.  This is even truer now than when the Commission issued Decision No. C08-0559.  HB 10-1001 significantly raised the RES standards contained in § 40-2-124, C.R.S.  If Climax and CF&I are correct, HB 10-1001 would make investments in Section 123 resources even less likely.  

33. Second, the plain language of the two statutes supports the conclusion reached in Decision No. C08-0559.  Section 40-2-124(1)(g)(I), C.R.S., contains the clause “required by this section.”  We find that the term “this section” refers only to § 40-2-124, C.R.S., not to § 40-2-123, C.R.S., an entirely different section within Title 40.  Further, § 40-2-124(1)(g)(I), C.R.S., contains terms such as “eligible energy resources” and “renewable energy credits.”  On the other hand, § 40-2-123(1)(a), C.R.S., contains terms such as “new clean energy” and “energy‑efficient technologies.”  Even though the two sets of categories may overlap, they are not the same.  Thus, it does not follow that the retail rate impact limit contained in one statute applies to the resources discussed in the other statute, as Climax and CF&I advocate.  It is important to note that § 40-2-123(1)(a), C.R.S., does not contain its own retail rate impact limit.  
34. Third, we do not agree with Climax and CF&I that the “cost-effective” language in § 40-2-123(1)(a), C.R.S., should be interpreted in light of the 2 percent retail rate impact limit in § 40-2-124(1)(g)(I), C.R.S.  Indeed, the fact that the legislature chose two different terms for the two statutes indicates that one operates independently from the other.  We find the argument that the conclusion reached in Decision No. C08-0559 would allow a utility to meet the RES standard using expensive Section 123 resources without any cost limit to be unpersuasive.  The Commission has an obligation to review proposed acquisition of resources and will not approve any resource, including a Section 123 resource, if its costs are excessive.

35. We therefore deny the exceptions filed by Climax and CF&I as to this issue.

2. Carbon Adder

36. The Commission adopted the carbon adder of $20 per ton with an escalation factor in Decision No. C08-0929 (Phase I Decision) issued in Docket No. 07A-447E (In the Matter of the Application of Public Service Company of Colorado for Approval of Its 2007 Colorado Resource Plan), at paragraphs 269-270.  In adopting this adder, the Commission relied on § 40-2-123(1)(b), C.R.S., which states:

The commission may give consideration to the likelihood of new environmental regulation and the risk of higher future costs associated with the emission of greenhouse gases such as carbon dioxide when it considers utility proposals to acquire resources. Where utilities eliminate or reduce carbon dioxide emissions through the use of capture and sequestration, the commission may consider the benefits of using carbon dioxide for enhanced oil recovery or other uses.  

(Emphasis added).  

In Docket No. 07A-447E, Public Service proposed the above mentioned carbon adder based, in part, on its projections of future climate legislation at that time.  The Commission adopted this proposal. See Decision No. C08-0929, at ¶¶ 264-271.

37. In its exceptions, Climax and CF&I argue the Commission has no authority to permit Public Service to use the carbon adder.  First, Climax and CF&I argue the “may give consideration” language in § 40-2-123(1)(b), C.R.S., does not mean the Commission may impose certain costs now even though these costs do not yet exist.  Second, Climax and CF&I argue the carbon adder does not cover legitimate expenses because Public Service has never paid for any carbon emissions.  Finally, Climax and CF&I contend there is no evidence on which to base the carbon adder other than speculation and the evidence supporting the carbon adder in Docket No. 07A-447E has since been proven wrong.  There is no federal or state law regarding the cost of carbon in 2010 as originally predicted.

38. First, we find that the existence of laws on carbon emissions or absolute certainty with respect to such laws in the future is not necessary to impose a carbon adder.  Indeed, § 40-2-123(1)(b), C.R.S., speaks in terms of “the likelihood of new environmental regulation and the risk of higher future costs...”  (Emphasis added).  The absence of current laws on carbon emissions also does not mean that carbon reductions are not prudent for public policy reasons.  Further, Climax and CF&I do not explain what, in their view, the “may give consideration” language contained in § 40-2-123(1)(b), C.R.S., means or how the Commission can implement that language in practice without a carbon adder.  We find that implementation and giving a meaning to § 40-2-123(1)(b), C.R.S., may be difficult without some type of a carbon adder or a similar mechanism.   

39. Second, the argument that Public Service has not yet paid for any carbon emissions is misplaced because the purpose of the carbon adder is not to cover actual expenses but to model selection of resources.  Further, the fact that the carbon adder did not result from an exact science does not make it unlawful.  

40. Finally, we find that a reevaluation of the use or the amount of the carbon adder is more appropriate in a resource planning docket instead of a compliance plan docket.  We deny the exceptions filed by Climax and CF&I on this issue as well.

F. Ms. Glustrom

1. Explanation of the Windsource Premium Calculation

41. In her exceptions, Ms. Glustrom argues that Public Service should provide a clear explanation of the Windsource premium calculation, including all assumptions, spreadsheets, and work papers, which should be available to the public. 

42. In its response, Public Service argues that Ms. Glustrom may not fully understand how the Windsource premium is calculated because she was not a party to Docket No. 08A-260E where the Commission adopted a settlement on these issues.  Public Service further states that, regardless of how the Windsource premium is recalculated, the calculations and information used to derive the premium will be available to the Commission and all parties for review, subject to appropriate safeguards for any confidential information.  Public Service concludes that there is no need to adopt Ms. Glustrom’s proposal.
43. We agree with Ms. Glustrom that the calculation of the Windsource premium has been difficult to understand in this docket.  We expect Public Service to clearly explain how the Windsource premium is calculated in its 2011 RES Compliance Plan application.  However, we hesitate to dictate the specific method by which Public Service must provide this explanation or the level of detail and instead leave these issues to the Company.  

2. Renaming Windsource

44. In her exceptions, Ms. Glustrom states that Windsource customers are actually served with a variety of renewable resources and that this matter is uncontested.  Ms. Glustrom concludes the program should be renamed and requests that the Commission require Public Service to convene a stakeholder group to propose a new name.  In its response, Public Service argues this issue was addressed in Docket No. 08A-260E and should not be re-litigated here. 

45. We agree with Public Service and the ALJ that this issue has been fully litigated in Docket No. 08A-260E.  Recommended Decision, at ¶ 156.  Ms. Glustrom did not present any new arguments and we deny her exceptions on this issue.  

3. Additional Green-Pricing Programs

46. In her exceptions, Ms. Glustrom states the Commission directed Public Service to develop additional green-pricing products in the past but the Company failed to do so.  She argues the Commission should require Public Service to move forward with new green pricing products and present them to the Commission by a specific date.  In its response, Public Service states this matter was addressed in Docket No. 08A-260E and should not be re-litigated here. 

47. We encourage Public Service to engage in additional green pricing programs but we do not find it prudent to require the Company to do so or impose deadlines at this time.  We agree with the findings made by the ALJ on this matter.  Recommended Decision, at ¶ 157.  Ms. Glustrom did not present any new arguments and we deny her exceptions on this issue.  

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Public Service Company of Colorado to Recommended Decision No. R10-0586 (Recommended Decision) are granted, in part, and denied, in part, consistent with the discussion above.

2. The exceptions filed by the Governor’s Energy Office to the Recommended Decision are denied, consistent with the discussion above.

3. The exceptions filed by Climax Molybdenum Company and CF&I Steel, L.P., to the Recommended Decision are denied, consistent with the discussion above.

4. The exceptions filed by Ms. Leslie Glustrom to the Recommended Decision are denied, consistent with the discussion above.

5. The 20-day time period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 28, 2010.
	(S E A L)
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� Climax and CF&I was a party in Docket No. 07A-462E and presented a similar argument there.  Decision No. C08-0559, at ¶ 75. 


� The Commission defined Section 123 resources in Decision Nos. C08-0929 and C08-1153, both issued in Docket No. 07A-447E, as follows: “[a]n eligible energy resource will be considered a new clean energy, or energy efficient technology, or a demonstration project if it is clean and incorporates one or more technologies, representing a substantial portion of its overall installed cost, that have not been regularly commercially demonstrated, up to the point in time that the resource is formally bid, or if not bid, acquired.”
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