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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a proposed amendment to an interconnection agreement (ICA) between Qwest Corporation (Qwest) and Arizona Dialtone, Inc. (AZDT) filed on June 15, 2010.  Being fully advised in the matter and consistent with the discussion below, we approve the proposed amendment, in part.

2. The proposed amendment would modify the ICA between Qwest and AZDT that the Commission previously approved on January 25, 2002.  It pertains solely to § 5.4 of the ICA entitled “Payment.”  The proposed amendment relates to a bankruptcy settlement entered by the parties on May 5, 2010.  

3. The Commission provided notice of the proposed amendment to the public under Rule 2534(a)(I) of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.  Interested persons were given an opportunity to file comments or intervene within ten days of the notice, or until June 25, 2010.  No person has filed comments or sought to intervene in this matter.

4. In pertinent part, the Telecommunications Act of 1996 (the Act), 47 U.S.C. § 251 et seq., and regulations promulgated by the Federal Communications Commission (FCC) require telecommunications carriers to interconnect their facilities and equipment.  The FCC regulations implementing the Act are codified at 47 Code of Federal Regulations, Part 51.

5. Because 47 U.S.C. § 252(e) compels state utility commissions to review ICAs between telecommunications carriers, the Commission adopted the Interconnection Agreement Rules to establish the procedures for Commission review and approval of all ICAs entered into between telecommunications carriers.

6. Pursuant to Rule 2534(a)(IV), the Commission must either approve or reject this negotiated ICA within 90 days after its submission; otherwise the ICA shall be deemed approved.  In deciding whether to approve or reject an ICA, the Commission follows its Rules, which were promulgated to implement certain directives set forth in the Act, 47 U.S.C. § 251 et seq.
7. The state utility commissions may approve or reject an ICA pursuant to the standards listed in 47 U.S.C. § 252(e)(2) (commission may reject an ICA, or portion thereof, adopted by negotiation if it discriminates against a telecommunications carrier not a party to the agreement or if the implementation of such agreement is not consistent with the public interest, convenience, and necessity).

8. The Commission finds that three provisions contained in the proposed amendment to the ICA merit further discussion.  The Commission finds good cause to approve the remaining proposed provisions not specifically discussed below.

B. Discussion 


1.
Time Period Before Disconnection
9. The result of the proposed amendments to § 5.4.2 and the elimination of § 5.4.3 is that the time period for AZDT to make full payment on defaulted payment amounts would be shortened from 60 days to 30 days.  The proposed amendments would not change the 10-day time period after the 30-day default payment period within which Qwest must provide written notice to AZDT of disconnection of service.

10. The Commission finds that the shortened time period within which Qwest would require full payment from AZDT is not consistent with the public interest, convenience, and necessity.  The Commission therefore will not approve this proposed amendment pursuant to 47 U.S.C. § 252(e)(2)(A)(ii).  The Commission finds that a 60-day time period within which AZDT may make full payment to Qwest is necessary in order to enable AZDT to provide meaningful notice to its end-use customers and for these end-use customers to make alternative arrangements in the event AZDT does not intend to make full payment to Qwest.  In the event of a non-payment, the Commission expects AZDT to provide such notice to its end-use customers, in compliance with applicable Commission Rules (e.g., Rule 2108).


2.
Dispute Resolution

11. The proposed amendments to § 5.4.2 of the ICA would result in Qwest having the sole discretion regarding dispute resolution.  For its part, AZDT would be entitled to file good faith disputes, but it would be required to make a full payment for any dispute denied by Qwest pending resolution before the Commission. 

12. The Commission will approve this proposed amendment provision given the facts and unusual circumstance of this case.  However, this approval should not be read to create any weight or precedent when assessing whether similar provisions are appropriate in future ICAs.  


3.
Security Interest

13. Proposed § 5.4.10 would grant Qwest a first priority security interest in AZDT’s accounts receivable and all proceeds of AZDT’s accounts receivable, to secure all of AZDT’s obligations to Qwest arising out of services provided by Qwest or for the benefit of AZDT.

14. The parties appear to be memorializing, in this proposed provision, an agreement reached in another forum, which has jurisdiction over bankruptcy matters. The Commission, on the other hand, has no jurisdiction or expertise in these matters and cannot expand its jurisdiction by approving an ICA.  Thus, the Commission will only approve the proposed § 5.4.10 based on the understanding that the parties intended to memorialize their bankruptcy agreement in the ICA and to inform the Commission and interested parties of the same, rather than for the Commission to assume any bankruptcy-related duties and responsibilities.  The Commission has additional reservations with respect to this proposed provision because it may apply to services that are not jurisdictional to the Commission or to accounts receivable located outside of Colorado.  The Commission will therefore order the parties to add a clause “to the extent not in conflict with the jurisdiction of the Commission and applicable federal and state statutes and regulations” at the end of proposed § 5.4.10.  Finally, because of the unique facts and circumstances of this case, the approval of this provision should not be read to create any weight or precedent when assessing whether similar provisions will be approved in future ICAs.  

15. The Commission orders the parties to file a conforming ICA amendment within 30 days after the effective date of the Order.  

II. order

A. The Commission Orders That:
1. The proposed amendment to an interconnection agreement between Qwest Corporation and Arizona Dialtone, Inc., filed on June 15, 2010 is approved, in part, consistent with the discussion above.

2. The parties are ordered to file an amendment to the interconnection agreement that conforms to the Order within 30 days of the effective date of the Order.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 25, 2010.
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