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I. BY THE COMMISSION

A. Statement
1. On August 30, 2010, the Commission issued Decision No. C10-0957.  In pertinent part, Decision No. C10-0957, ¶¶ 36-40, addresses extending highly confidential treatment to the bids for long-term gas supplies submitted in response to Public Service Company of Colorado’s (Public Service) May 2010 Request for Proposals (RFP) and to Public Service’s analysis of those bids.  

2. On September 1, 2010, Anadarko Energy Services Company (Anadarko) filed an application for rehearing, reargument, or reconsideration of Decision No. C10-0957 insofar as Decision No. C10-0957 pertains to access to Anadarko’s highly confidential long-term gas supply bid submitted in response to Public Service’s May 2010 RFP and Public Service’s evaluation thereof.  Anadarko presents several alternative access arrangements for the Commission’s consideration.

3. Now being duly advised, we will grant Anadarko’s request and adopt additional burdens that must be overcome prior to a person obtaining access to Anadarko’s highly confidential bid and Public Service’s evaluation thereof.

B. Discussion
4. The substance of our findings and conclusions on the treatment of the bids for long-term gas supplies submitted in response to Public Service’s May 2010 RFP and to Public Service’s analysis of those bids is set forth at paragraphs 36 and 37 of Decision No. C10-0957:

36.
We generally uphold A[dministrative] L[aw] J[udge] Gomez’ determination regarding access to the bids for long-term gas supplies submitted in response to Public Service’s May 2010 RFP and to the Company’s analysis of those bids.  Specifically, natural gas and coal suppliers, as well as their respective trade associations and organizations, shall not have access to this highly confidential material.  For the other parties, excluding Staff [of the Commission] and the O[ffice of] C[onsumer] C[ounsel], outside counsel and outside consultants or experts shall be allowed access to this material in camera at Public Service’s offices pursuant to the execution of the approved NDA.  Notes will be allowed but making copies will not.  We shall grant the same in camera access to this material to W[estern] R[esource] A[dvocate]s’ in-house counsel and in-house experts.  Pro se intervenors shall not have access to this material.

37.
There shall be no limit on the number of outside counsel, outside consultants, and outside experts who may access this highly confidential information.  Public Service may raise objections to such counsel, experts, and consultants upon the filing of their NDAs or upon receipt of a request to conduct an in camera review.

5. Implicitly by Decision No. C10-0957, we also determined that the Commission, its Advisory and Trial Staff, Trial Staff’s consultant, the Commission’s Administrative Law Judges, and the Colorado Office of Consumer Counsel (OCC), as well as their respective counsel employed by the Colorado Office of the Attorney General, shall, upon execution of the required non-disclosure agreements (NDAs), have full access to all of the bids for long-term gas supplies submitted in response to Public Service’s May 2010 RFP and to Public Service’s analysis of those bids without an in camera restriction.

6. In its application for rehearing, reargument, or reconsideration, Anadarko restates, with additional support, some of the arguments it raised unsuccessfully on exceptions.  These arguments seek a Commission ruling that treats the Anadarko long-term gas supply bid and Public Service’s evaluation thereof differently than the treatment afforded to all of the other bids for long-term gas supplies submitted in response to Public Service’s May 2010 RFP and to Public Service’s analysis of those other bids.

7. Among these arguments is an option that preserves the scope of access, in terms of persons and parties, established by Decision No. C10-0957 but adds additional conditions to this access with respect to the Anadarko long-term gas supply bid and Public Service’s evaluation thereof.  Specifically, Anadarko seeks a Commission order that will require a person seeking access to Anadarko’s long-term gas supply bid and Public Service’s evaluation thereof to execute a NDA with two additional provisions: (a) a certification that the signer does not represent any competing bidders; and (b) a certification that the signer will not represent a bidder in a subsequent gas supply RFP by Public Service or other Commission-regulated Colorado utility for a period of four years.  Anadarko explains that these additional protections are necessary because Anadarko is a frequent participant in Public Service’s competitive solicitations and because competitors of Anadarko now have access to the names, addresses, and telephone numbers of persons that have knowledge of Anadarko’s bid by virtue of the filing of the NDAs in this proceeding.

8. The Commission finds that good cause exists to adopt the Anadarko option described above; however, we will modify the option slightly and supply various clarifying statements and requirements.

9. We clarify that paragraphs 36 through 40 of Decision No. C10-0957 shall not apply to Anadarko’s long-term gas supply bid filed in response to Public Service’s May 2010 RFP and Public Service’s evaluation thereof.  Instead, the provisions of this Order will control with respect to Anadarko’s long-term gas supply bid filed in response to Public Service’s May 2010 RFP and Public Service’s evaluation thereof.

10. Specifically, Anadarko’s long-term gas supply bid filed in response to Public Service’s May 2010 RFP and Public Service’s evaluation thereof are highly confidential.  Natural gas and coal suppliers, as well as their respective trade associations and organizations, shall not have access to this highly confidential material.  For the other parties, excluding Staff and the OCC, outside counsel and outside consultants or experts shall be allowed access to this material in camera at Public Service’s offices pursuant to the execution of the NDA attached to this Order.  Notes will be allowed but making copies will not.  We shall grant the same in camera access to this material to Western Resource Advocates’ in-house counsel and in-house experts.  Pro se intervenors shall not have access to this material.
11. There shall be no limit on the number of outside counsel, outside consultants, and outside experts who may access this highly confidential information.  Public Service and/or Anadarko may raise objections to such counsel, experts, and consultants upon the filing of their NDAs or upon receipt of a request to conduct an in camera review.
12. As is evident from the face of the NDA attached to this Order, the NDA contains statements that the signer does not represent any competing bidders and that the signer will not represent a bidder in a subsequent gas supply RFP by Public Service or other Commission-regulated Colorado utility for a period of four years.
13. We clarify that the four-year restriction on certain activities is the default restriction applicable to Anadarko’s bid and Public Service’s evaluation thereof.  We are, however, concerned that four years could be excessive and unnecessary and that two years might be a more appropriate temporal restriction.  Therefore, we put all interested persons on notice that, after two years have elapsed, a party may make a motion to cancel the representational restriction contained in the NDA attached to this Order.  Further, the representational restriction provisions will apply only to the attorneys, consultants, and experts that will sign the NDAs (e.g., not to all other attorney, consultants, and experts with the same firm(s)), provided that adequate firewall protections are in place.
14. We also clarify that the four-year period in which attorneys, consultants, and experts given access to Anadarko’s bid and Public Service’s evaluation thereof may not represent any bidder in a subsequent gas supply RFP by Public Service or other Commission regulated Colorado utility that began on August 13, 2010.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration filed by Anadarko Energy Services Company (Anadarko) on August 31, 2010 is granted, consistent with the above discussion.

2. Access to Anadarko’s long-term gas supply bid filed in response to Public Service Company of Colorado’s (Public Service) May 2010 Request for Proposals and Public Service’s evaluation thereof shall be treated as highly confidential and is governed by this Order.
3. To have access to the types of documents and information protected by this Order, all eligible persons, except those governed by paragraph 4 below, must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  Employees of the Colorado Office of Consumer Counsel and the Colorado Office of the Attorney General are not excluded from this requirement.

4. To have access to the types of documents and information protected by this Order, members of the Commission Staff must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

5. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in this Order.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 1, 2010.
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