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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C10-0839, filed on August 23, 2010 by Public Service Company of Colorado (Public Service).  

2. Public Service filed a verified application for approval of an amendment to its 2007 Colorado Resource Plan on June 4, 2010.  In its verified application, Public Service asserted that it is no longer in a position to contract for all of the solar resources contained in Portfolio No. 5 due to the currently anticipated time schedule to obtain all governmental approvals necessary to build the San Luis Valley-Calumet-Comanche transmission line.  The Commission approved that portfolio in Decision No. C09-1257 (Phase II Decision), issued on November 6, 2009 in Docket No. 07A-447E.  Portfolio No. 5 included 250 MW of solar thermal with storage resources and 105 MW of photovoltaic resources, for a total solar acquisition of 355 MW.  In its application filed in this docket, Public Service proposed three options, all involving an amendment of the approved 2007 Electric Resource Plan.  

3. On July 8, 2010, the Colorado Office of Consumer Counsel (OCC) filed a Motion to Stay Commission Approval of the Verified Application (Motion).  In its Motion, the OCC generally argued that the Commission lacks legal authority to amend Phase II while judicial review of that decision is pending. The OCC pointed out that, on March 3, 2010, it has filed its judicial review of the Phase II Decision and decisions on RRR of the Phase II Decision with the District Court of the City and County of Denver.  
4. Public Service filed a response to the OCC’s Motion on July 22, 2010.  
5. By Decision No. C10-0839, the Commission generally agreed with the arguments raised by the OCC, dismissed Public Service’s verified application without prejudice; and denied all interventions filed by various entities as moot.
B.
Discussion

6. We note that, in its RRR, Public Service raises arguments that are rather different from the ones it raised in its response to the OCC’s Motion, especially the argument that the facts and circumstances of this case are distinguishable from those in O’Bryant v. Pub. Utils. Comm’n, 778 P.2d 648 (Colo. 1989).  Further, outside of Decision No. C10-0839, we are unaware of prior Commission decisions addressing the principle that an administrative agency is without authority to amend its decision or order while judicial review proceedings of that decision are pending, or the scope of that principle as applied to Commission decisions.
7. We therefore wish to provide an opportunity for the OCC as well as other persons and entities that previously filed notices of intervention by right and/or petitions to intervene by permission to respond to Public Service’s RRR.
  We also waive Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  We invite these persons and entities to do so on or before September 15, 2010.  We will rule on the merits of the RRR at a future time.

8. Finally, we find that pursuant to § 40-6-114(1), C.R.S., we must act upon Public Service’s RRR on or before September 22, 2010, or it will be deemed denied by operation of law.  We may not be able to render an informed decision by September 22, 2010, for the reasons stated above and because, after reviewing the responses to RRR, we may wish to hold an oral argument on the issues.  Therefore, to preclude a denial by operation of law, we grant the RRR.  This grant is procedural only to toll the statutory time period provided for in § 40-6-114(1), C.R.S.  We will issue a future order ruling upon the merits of the applications for RRR.
II. Order
A.  
The Commission Orders That:

1. The responses to the application for rehearing, reargument, or reconsideration (RRR) to Decision No. C10-0839, filed on August 23, 2010 by Public Service Company of Colorado (Public Service) will be due on or before September 15, 2010.

2. Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 is waived.

3. The application for RRR filed on August 23, 2010 by Public Service is granted, consistent with the discussion above.
4. This Order is effective upon its Mailed Date.

B. 
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
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� These persons and entities are Interwest Energy Alliance; Western Resource Advocates; Ms. Leslie Glustrom; Colorado Independent Energy Association; Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel; the OCC; Fotowatio Renewable Ventures; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation (collectively Gas Intervenors); Governor’s Energy Office; and Staff of the Colorado Public Utilities Commission.
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