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I. BY THE COMMISSION

A. Statement

1. On July 26, 2010, Public Service Company of Colorado (Public Service or the Company) filed a Motion for Extraordinary Protection (Motion) for six items that it either expected to include in its emissions reduction plan to be filed on August 13, 2010 pursuant to House Bill (HB) 10-1365 or would likely be requested in discovery associated with the Company’s direct testimony that would accompany the plan.  Public Service filed the Motion pursuant to Decision No. C10-0808, adopted on July 9, 2010 and mailed on July 30, 2010, so that issues surrounding such requests for extraordinary protection could be resolved by an Administrative Law Judge (ALJ) no later than August 11, 2010.

2. In the Motion, Public Service sought highly confidential treatment for the following categories of information associated with its anticipated August 13, 2010 emissions reduction plan filing:

· Bids offered in response to Public Service’s May 2010 RFP for long-term gas contracts associated with the retirement/refueling of coal generation and its evaluation of those bids

· Long-term gas contracts resulting from this solicitation

· Offers from Independent Power Producers (IPPs) to Public Service to sell existing generation and evaluations of these offers

· Letters of intent or other agreements resulting from these IPP offers

· Detailed estimates of Public Service replacement generation

· STRATEGIST input files

3. Public Service stated it was concerned about the intentional and unintentional disclosure of this information and therefore requested a Commission order limiting access to the information to the Commissioners and their advisors, Trial Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys employed by the Colorado Attorney General’s Office.

1. Decision No. R10-0872-I

4. ALJ Paul C. Gomez granted Public Service’s Motion, in part, by Decision No. R10-0872-I, issued on August 11, 2010, and Decision No. R10-0872-I-E, issued on August 12, 2010.  Specifically, ALJ Gomez granted the Company’s request to protect the six items listed above as highly confidential information under subparagraph 1100(a)(III) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  ALJ Gomez also found, however, that granting all of the protections sought by Public Service as set forth in its motion would curtail the parties’ ability to present their cases.

5. ALJ Gomez therefore established the following procedure to allow limited access to certain parties to the protected highly confidential information, with the exception of the STRATEGIST input files.
  Each person seeking access to the information must execute the non-disclosure agreement (NDA) attached to the Motion.  This NDA will allow for in camera viewing of the highly confidential information at Public Service’s offices.  Note taking during the in camera review is allowed but making copies is not.  Access to the highly confidential information in accordance with the in camera restriction is limited to the party’s outside counsel and three consultants or experts.  Pro se intervenors would have no access to highly confidential information.  

6. ALJ Gomez determined that IPPs and the Colorado Independent Energy Association (CIEA), an IPP trade organization, cannot access the Company’s detailed cost estimates for replacement generation and IPP-asset sale information that has been designated as highly confidential.  Similarly, ALJ Gomez determined that coal companies, gas companies, and their representative organizations could not access highly confidential gas contracts, gas bids, or bid evaluations.

7. On Monday, August 16, 2010, by Decision No. R10-0897-I, ALJ Gomez made Decision No. R10-0872-I immediately appealable via exceptions.  

8. On Wednesday, August 18, 2010, the Commission established a modified procedure to address such exceptions by Decision No. C10-0910, culminating in a Commissioners’ Deliberations Meeting on Wednesday, August 25, 2010.  Exceptions to Decision No. C10-0872-I were due noon on Friday, August 20, 2010, and responses were due at noon on Tuesday, August 24, 2010.

2. Exceptions to Decision No. R10-0872-I

9. Exceptions were filed by the following four parties:  the Gas Intervenors;
 Western Resource Advocates (WRA); Peabody Energy Corporation (Peabody); and Anadarko Energy Services (Anadarko).  The below summarization excludes any exceptions related to the STRATEGIST input files issue as those exceptions were dealt with by Decision No. C10-0944.

10. The Gas Intervenors take issue, in their exceptions filed on August 13, 2010, with several aspects of Decision No. R10-0872-I.  The Gas Intervenors want the limits on the number of outside experts who may have access to highly confidential information removed; want outside counsel and outside experts to have access to gas contracts, bids, evaluations, and other related data; and want highly confidential treatment for various additional documents possibly in the possession of parties other than Public Service.

11. First, the Gas Intervenors are concerned that the limit of three consultants or experts to review the highly confidential information is tantamount to a complete denial of access to the information.  They state that multiple experts are needed to review the same information and that the potential scope of the highly confidential information may span more than three topic areas.  

12. Second, with respect to their access to gas bids, contracts, and bid evaluations, the Gas Intervenors argue that an in camera review by outside counsel and outside experts should allow for them and other gas and coal suppliers to have access to such highly confidential information, precisely due to limits placed on the access to such information.  However, on August 16, 2010, after Public Service had filed its emissions reduction plan, the Gas Intervenors withdrew their exceptions regarding the ALJ-imposed restriction on their ability to review the Anadarko contract in camera.  

13. Third, the Gas Intervenors argue that ALJ Gomez ignored their request, made in their response to Public Service’s motion for highly confidential protection, to afford highly confidential protection to various other documents that the parties may have in their possession, including any bids for coal or gas for any duration; any contracts for coal, gas, or other items that affect the price inputs and assumptions used in this docket; any sale offers that affect the price inputs and assumptions used in this docket; and any letters of intent or other agreements related to sale offers that affect the price inputs and assumptions used in this docket.

14. WRA argues in its exceptions, filed on August 16, 2010, that ALJ Gomez’ ruling on access to highly confidential information is too limiting and will deny WRA the ability to participate meaningfully in this proceeding.  WRA states that it should not have to hire outside help in order to access highly confidential information.  WRA also states that the limit of three experts is impracticable and arbitrary.  WRA further argues that it should have more access than other parties because it has no competitive business interest in the highly confidential information and that, in general, a party’s access to highly confidential information should be determined on a case-by-case basis.

15. WRA also requests an exception to the in camera requirement in Decision No. R10-0872-I.  WRA argues that the highly confidential information provides the “basic underlying details of the Company’s plan” but that in camera review is prohibitively time consuming and expensive. 

16. In its exceptions, filed on August 17, 2010, Peabody argues that the in camera review process approved by Decision No. R10-0872-I should be adequate to allow any party to gain access to the highly confidential information that process is intended to protect.  According to Peabody, outside counsel and consultants to coal companies should be able to use ALJ Gomez’ person-limited in camera review process to gain access to highly confidential gas contracts, bids, and bid evaluations.  Peabody argues that ALJ Gomez provided no basis for why coal companies should not have access to the protected gas information.  Peabody further argues that the price and term of gas contracts is an integral part of Public Service’s emissions reduction plan and that coal companies should be granted access to these contracts.  Peabody is also concerned that ALJ Gomez’ decision will give the gas companies access to highly confidential coal contracts.

In its exceptions filed on August 20, 2010, Anadarko expresses concerns that limiting access to bids and contracts to attorneys and third-party consultants pursuant to ALJ Gomez’ decision is too risky because the remedies for breach, intentional or unintentional, 

17. cannot undo the damage to bidders and the competitive bidding process.  Anadarko’s concerns are amplified by the large number of parties in this proceeding who might gain access to highly confidential contract information. 

18. Anadarko therefore seeks to further limit the types of information that parties can access regarding its proposed long-term contract with Public Service.
  Specifically, Anadarko wants access to the contract information, which ALJ Gomez has granted highly confidential status, to be limited to Staff, the OCC, and the Colorado Department of Public Health and Environment (CDPHE) and these agencies’ respective attorneys employed by the Colorado Attorney General’s Office.  In addition, if the Commission is unwilling to further limit access to the above-listed four parties, Anadarko requests that all other persons eligible to review the highly confidential information be limited to reviewing only the contract term, delivery point, delivery pipeline, and volumes by year.

Anadarko also seeks specific additional protections.  First, it wants OCC employees as well as Commission counsel, Staff’s attorneys, and Staff’s consultants, to sign NDAs that include a representation that they do not represent any current bidder or potential bidder of electric power or any trade association or other organization of bidders or potential bidders.  Second, due to the length of the contract term, Anadarko wants the highly confidential protections to survive this proceeding.  Third, Anadarko wants the Commission to clarify that if access is provided to the highly confidential contract, both the counsel for the party and the party’s experts must be “outside” and they must certify in the nondisclosure agreement that: (1) they do not represent any of the gas bidders that participated in the recent Request for 

19. Proposals (RFP); (2) they do not represent coal or gas suppliers to Public Service or other utilities in Colorado, or represent any trade associations or organizations for coal or gas suppliers; and (3) they will not represent any coal or natural gas supplier to Public Service or other utilities in the state, or represent coal or gas trade associations or organizations, for at least four years after the conclusion of this docket.  Anadarko also wants such certifications to apply to Staff’s consultants.

20. Finally, Anadarko seeks to correct the ordering paragraphs in Decision No. R10-0872-I to comport with the errata order issued for Decision No. R10-0872-I.

3. Responses to Exceptions

21. Responses to the exceptions were timely filed by Public Service, Anadarko, and the Gas Intervenors.

22. Public Service states that it has no objection to affording Anadarko the relief that it seeks concerning its bid and its contract, both of which have been afforded highly confidential protections by ALJ Gomez.  Public Service also supports ALJ Gomez’ decision not to grant any access to gas and coal suppliers to the protected gas bids, gas contracts, and gas bid evaluations.  Public Service states that it agrees with Peabody that the Commission should extend highly confidential protections to coal contracts just like the protections ALJ Gomez has attached to the gas contracts. 

23. Public Service agrees with the Gas Intervenors that highly confidential protections should be given to: any bids for coal or gas; any contracts for coal, gas, or other items; any sale offers; and any letters of intent or other agreements related to sale offers.  However, Public Service suggests that access to these documents should be on the same terms that apply to the highly confidential materials associated with the gas bids and the Anadarko contract, namely that no access to this information should be given to coal or gas suppliers.

24. Public Service states that it has no objection to increasing the number of experts who may access highly confidential information so long as the viewing remains in camera.  Public Service does not object to WRA’s counsel from viewing the highly confidential information, but the Company reserves the right to object to in-house counsel for other parties.  Public Service argues that the amount of data that is limited to in camera viewing is not extensive and therefore it is not burdensome for any party to review this information in camera.

25. Anadarko argues in its response that Peabody has given no explanation as to what due process rights are being violated if Peabody is denied access to the gas bids, bid evaluation, and the Anadarko contract.  Anadarko further argues that “there is no vested property right to be future suppliers” to Public Service and that there is no constitutional right to discovery in this proceeding.  Anadarko also asserts that its long-term contract with Public Service is not the cornerstone of Public Service’s emissions reduction plan, which is the focus of this proceeding.  Anadarko instead calls the potential attacks on the contract a “red herring.”

26. Anadarko reiterates its position that the greater the number of people who are granted access to such highly confidential information, the greater risk there is of disclosure of that information.  Anadarko also restates its view that disclosure of the protected material would irreparably harm it in future competitive bidding situations.  Anadarko further states that allowing competitors access to the bids and contracts will chill competitive bidding in Colorado in the future.

27. Anadarko thus repeats its request that if any access is given to its bid and contract to parties other than Staff, the OCC, and CDPHE, such access be limited to the contract term, the delivery point, the delivery pipeline and the volumes by year.  Anadarko does not want the pricing terms of the bid and contract or any other provisions disclosed to the parties (other than Staff, the OCC, CDPHE, and their attorneys pursuant to a NDA with the representations described in Anadarko’s exceptions). 

28. In their response, the Gas Intervenors posit the notion that “inactive” parties that have not sought access to highly confidential information have effectively waived their rights to such access and that the short list of “active” parties (including Staff) will sufficiently prevent the widespread dissemination of the protected information.  

29. The Gas Intervenors accept ALJ Gomez’ finding that access can appropriately be limited to outside counsel and outside consultants and experts.  But the Gas Intervenors insist that the select group of active parties should be allowed to review the highly confidential data at their places of work rather than in camera with the exception of the Anadarko bid and contract.  For that information, the Gas Intervenors want the Commission to allow in camera access to the “active participants” that include gas and coal suppliers.  The Gas Intervenors also appear to accept Anadarko’s suggestion that only a limited set of information concerning the contract be available for inspection, namely the term, delivery point, delivery pipeline, and volumes by year.

30. The Gas Intervenors do not agree that WRA deserves a higher level of access to highly confidential information than the other “active” parties.  However, the Gas Intervenors agree with WRA that more than three experts should be allowed to view the protected information, as there may be more than three areas of expertise required.  They also agree with WRA that in camera review of certain information should not be required.

B. Discussion

31. Based upon our review and consideration of the exceptions and responses to exceptions concerning Decision No. R10-0872-I, we generally uphold ALJ Gomez’ findings.  We will, however, make certain modifications to his recommend decision as discussed below.

1. Anadarko Contract

32. We find good cause to grant Anadarko’s request that access to its long-term contract with Public Service be limited to fewer parties than established in Decision No. R10‑0872-I.  Although Anadarko includes CDPHE among the limited parties who may have access to this highly confidential material, we disagree that CDPHE should be afforded the right to access the material absent a showing of need.  Therefore, we shall restrict access to the Anadarko contract to Staff
 and the OCC only.  

33. As Staff and OCC appear to have copies already of the full contract, which was filed under seal with the Company’s emissions reduction plan, there is no need to require in camera review only for this material.  Likewise, we do not find it necessary to modify the NDA that will be used by the employees of the OCC, employees of Staff’s consultant, and the attorneys who represent Staff and the OCC in order for them to access the Anadarko contract.

34. With respect to Anadarko’s request that highly confidential protections remain intact beyond the duration of this proceeding, we find that such a finding is unnecessary as the obligation to continue to treat material as highly confidential after the conclusion of this proceeding exists even in the absence of a specific ruling here.  See Commission’s Confidentiality Rules, 4 Code of Colorado Regulations 723-1-1100 et seq.
35. Our conclusions on the treatment of and access to the Anadarko contract are based on the pleadings filed to date.  These conclusions do not preclude a party from moving to compel access based upon more specific arguments than those presented so far.  The Commission’s ALJ should rule on any such motion based on the specific questions and arguments presented at that time.

2. May 2010 Bids for Long-Term Gas Supplies and Evaluation of Bids

36. We generally uphold ALJ Gomez’ determination regarding access to the bids for long-term gas supplies submitted in response to Public Service’s May 2010 RFP and to the Company’s analysis of those bids.  Specifically, natural gas and coal suppliers, as well as their respective trade associations and organizations, shall not have access to this highly confidential material.  For the other parties, excluding Staff and the OCC, outside counsel and outside consultants or experts shall be allowed access to this material in camera at Public Service’s offices pursuant to the execution of the approved NDA.  Notes will be allowed but making copies will not.  We shall grant the same in camera access to this material to WRA’s in-house counsel and in-house experts.  Pro se intervenors shall not have access to this material.

37. There shall be no limit on the number of outside counsel, outside consultants, and outside experts who may access this highly confidential information.  Public Service may raise objections to such counsel, experts, and consultants upon the filing of their NDAs or upon receipt of a request to conduct an in camera review.

38. With respect to Anadarko’s request that highly confidential protections remain intact beyond the duration of this proceeding, we find that such a finding is unnecessary as the obligation to continue to treat material as highly confidential after the conclusion of this proceeding exists even in the absence of a specific ruling here.  See Commission’s Confidentiality Rules, 4 Code of Colorado Regulations 723-1-1100 et seq.
39. We also deny Anadarko’s request that we impose a four-year ban on reviewers (not including members of Staff (but including Staff’s consultant), the OCC and their attorneys) of bids for long-term gas supplies and the Company’s analysis of those bids from representing any coal or natural gas fuel bidder or supplier or from consulting with any coal or natural gas suppliers in connection with any future fuel supply solicitations conducted by Public Service or any other wholesale or retail gas or electric utility providing service in Colorado.  We find that such a ban is unwarranted and too broad based on the arguments presented.  Specifically, we are not persuaded that the imposition of a four-year ban is necessary to prevent the chilling of utility-conducted competitive solicitations for fuel, generation, etc.

40. Our conclusions on the treatment of and access to the bids for long-term gas supplies submitted in response to Public Service’s May 2010 RFP and to the Company’s analysis of those bids are based on the pleadings filed to date.  These conclusions do not preclude a party from moving to compel access based upon more specific arguments than those presented so far.  The Commission’s ALJ should rule on any such motion based on the specific questions and arguments presented at that time.

3. Detailed Estimates of Public Service Replacement Generation

41. We generally uphold ALJ Gomez’ determination regarding access to the detailed cost estimates of Public Service’s proposed replacement generation.  The IPPs and CIEA shall not have access to this highly confidential information in accordance with ALJ Gomez’ determination.  Based on our belief that the membership of the Colorado Oil and Gas Association (COGA) includes IPPs, COGA shall not have access to this highly confidential information.  For the other parties, excluding Staff and the OCC, outside counsel and outside consultants or experts shall be allowed access to this material in camera at Public Service’s offices pursuant to the execution of the approved NDA.  Notes will be allowed but making copies will not.  We shall grant the same in camera access to this material to WRA’s in-house counsel and in-house experts.  Pro se intervenors shall have no access to this material.

42. There shall be no limit on the number of outside counsel, outside consultants, and outside experts who may access this highly confidential information.  Public Service may raise objections to such counsel, experts, and consultants upon the filing of their NDAs or upon receipt of a request to conduct an in camera review.

43. Our conclusions on the treatment of and access to the detailed cost estimates of replacement generation are based on the pleadings filed to date.  These conclusions do not preclude a party from moving to compel access based upon more specific arguments than those presented so far.  The Commission’s ALJ should rule on any such motion based on the specific questions and arguments presented at that time.

4. IPP Offers, Letters of Intent, and Other Agreements

44. Consistent with Decision No. R10-0872-I, offers from IPPs to sell their facilities to Public Service and any related letters of intent or other agreements shall be protected as highly confidential material.  The IPPs and CIEA shall not have access to this highly confidential information in accordance with ALJ Gomez’ determination.  Based on our belief that COGA’s membership includes IPPs, COGA shall not have access to this highly confidential information.  For the other parties, excluding Staff and the OCC, outside counsel and outside consultants or experts shall be allowed access to this material in camera at Public Service’s offices pursuant to the execution of the approved NDA.  Notes will be allowed but making copies will not.  We shall grant the same in camera access to this material to WRA’s in-house counsel and in-house experts.  Pro se intervenors shall have no access to this material.

45. There shall be no limit on the number of outside counsel, outside consultants, and outside experts who may access this highly confidential information.  Public Service may raise objections to such counsel, experts, and consultants upon the filing of their NDAs or upon receipt of a request to conduct an in camera review.

46. Our conclusions on the treatment of and access to IPP offers, letters of intent, and other agreements are based on the pleadings filed to date.  These conclusions do not preclude a party from moving to compel access based upon more specific arguments than those presented so far.  The Commission’s ALJ should rule on any such motion based on the specific questions and arguments presented at that time.

5. Other Bids and Contracts as Requested by Gas Intervenors

47. We are unclear about the purpose of the Gas Intervenors’ request in its exceptions that the Commission grant highly confidential protection to the following, if they might affect or potentially affect the price inputs and assumptions in this proceeding (such as for a STRATEGIST analysis): bids offered in response to any RFP for any type of fuel contract, regardless of term; to contracts for fuel supplies, regardless of term; any sale offers; and any letters of intent or other agreements in the possession of the Company or the other parties.  

48. We understand that the Gas Intervenors and Public Service are in agreement regarding the appropriateness of highly confidential protections for this information, and if disclosure is permitted, such disclosure should be in camera and is best limited to contract term, delivery point(s), delivery pipeline, and volumes by year only.  However, it appears that there is a central disagreement regarding who may have access to this restricted information.  The Gas Intervenors suggest that all parties should have access to the information under such terms, while Public Service suggests that natural gas and coal suppliers, and their respective trade associations and organizations, should not have access to such information. 

49. Absent more information regarding the need to protect a potentially numerous and wide assortment of bids, contracts, agreements, etc. we decline to rule, at this time, on this element of the Gas Intervenors’ exceptions to Decision No. R10-0872-I.  As such, we will not enter a blanket protective order setting forth the rules for access to the categories of information set forth in this subsection.  Instead, we encourage the Gas Intervenors to work with Public Service, and potentially the other parties who may possess such materials, to proceed through the discovery process.  If an impasse results through this process, such that access to specific material falling within these categories of information is denied, then the requesting party is not precluded from moving to compel access based upon more specific arguments than those presented in the exceptions and responses to Decision No. R10-0872-I.  The Commission’s ALJ should rule on any such motion based on the specific questions and arguments presented at that time.

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by the Gas Intervenors (EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation) on August 13, 2010, are granted, in part, and denied, in part, consistent with the discussion above.

2. The exceptions filed by Western Resource Advocates on August 16, 2010, are granted, in part, and denied, in part, consistent with the discussion above.

3. The exceptions filed by Peabody Energy Corporation on August 17, 2010, are granted, in part, and denied, in part, consistent with the discussion above.

4. The exceptions filed by Anadarko Energy Services on August, 20, 2010 are granted, in part, and denied, in part, consistent with the discussion above.

5. This Order is effective upon its Mailed Date.

B. ADOPTED AT COMMISSIONERS’ DELIBERATIONS MEETING 
August 25, 2010.
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Director
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MATT BAKER
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� The STRATEGIST input files issue was separately resolved by Decision No. C10-0944.


� The Gas Intervenors include Chesapeake Energy Corporation; EnCana Oil & Gas (USA); and Noble Energy, Inc.


� American Coalition for Clean Coal Electricity and the Colorado Mining Association each filed concurrences with Peabody’s exceptions on August 17, 2010.


� Public Service selected only one bidder from its May 2010 RFP for long-term gas contracts, namely Anadarko.  This contract was filed under seal with the Company’s emissions reduction plan on August 13, 2010.  


� For purposes of this Order and unless otherwise indicated, the term “Staff” also includes Staff’s consultant in this proceeding.
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