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I. BY THE COMMISSION

A. Statement

1. House Bill (HB) 10-1001, passed by the 2010 Colorado General Assembly and signed by Governor Ritter, substantially modifies the Renewable Energy Standard (RES) under 
§ 40-2-124, C.R.S.  The statute, as amended, increases from 20 percent of retail sales to 30 percent of retail sales the minimum amounts of renewable energy that investor owned qualifying electric utilities (QRUs) must generate or cause to be generated in 2020 and each year thereafter.  The legislation also increases the amount of small scale renewable distributed generation that investor owned QRUs must acquire to comply with the RES.  

2. HB 10-1001 further requires the Commission to establish the standard rebate offer (SRO) for the installation of on-site solar facilities.  Since the passage of Amendment 37 by voters in November 2004, the SRO has stood at $2.00 per watt.  Under the new provisions in 
§ 40-2-124, C.R.S., the Commission may now reduce the SRO below $2.00 per watt if market conditions warrant a change.  HB 10-1001 also allows the Commission to determine the appropriate funding levels for the acquisition of renewable distributed generation by the investor owned QRUs from residential customers, from non-residential customers, and from larger “wholesale” providers.

3. In addition, HB 10-1001 establishes § 40-2-129, C.R.S., that requires the Commission to consider employment effects and the long-term economic viability of Colorado communities in electric resource acquisitions.
4. On April 29, 2010, the Commission issued a notice of proposed rulemaking (NOPR) by Decision No. C10-0372 in order to change the RES Rules contained in 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq., to be consistent with the new statutory provisions enacted by HB 10-1001.  The Commission attached the proposed rules to the NOPR. 
5. The Commission held a hearing on the proposed rules in the NOPR on June 1, 2010, at which time several interested persons provided oral comments.  We also received written initial comments prior to the hearing and written reply comments after the hearing from numerous stakeholders.
  
6. Shortly before the scheduled hearing in this proceeding, we became aware that the 2010 Colorado General Assembly had also passed House Bill (HB) 10-1342 concerning the establishment of community solar gardens.  By Decision No. C10-0479, mailed on May 13, 2010, we solicited additional comments from interested persons concerning how the RES Rules should be modified to accommodate the community solar gardens and other new statutory obligations, including House Bill 10-1349 concerning net metering for the Colorado Division of Parks and Outdoor Recreation and House Bill 10-1418 concerning renewable energy resources that interconnect with cooperative electric associations or municipally owned utilities.  
7. By Decision No. C10-0676, mailed on July 8, 2010, we decided not to issue a supplemental NOPR in this docket and elected instead to develop the rules necessitated by the passage of HB 10-1342 and other new RES-related provisions in a separate rulemaking.  That rulemaking will commence on or before October 1, 2010.  We also scheduled a Commissioners’ Deliberations Meeting to address the rule amendments necessitated by the passage of HB 10-1001.
8. Based upon our review of the oral and written comments provided by interested persons, we adopt the rules set forth in Attachment A to this Order.  

B. Discussion

1. Rule 3652 Definitions

9. We proposed several new defined terms in the NOPR that specifically relate to the new statutory provisions in HB 10-1001, including “renewable distributed generation,” “retail renewable distributed generation,” and “wholesale renewable distributed generation.”  Given the introduction of these new terms, we proposed to strike the definitions of “off grid on-site solar system,” “solar on-site renewable energy credit,” and “solar renewable energy credit.”  

10. We further proposed to collapse the definition for “solar electric generation technologies” into the definition of “solar renewable energy system” and to modify the definition of “on-site solar system” consistent with the new definition of “retail renewable distributed generation.”  We also established the “Renewable Energy Standard Adjustment,” or “RESA,” as a defined term and proposed a definition for “retail electricity sales.” 

11. The definition of “retail electricity sales” set forth in the NOPR reads as follows:  
electric energy sold to retail end-use electric consumers by a QRU or an electric utility that is eligible to become a QRU pursuant to § 40-2-124(5)(b), C.R.S, plus the electric energy provided to retail end-use electric consumers in the QRU’s service territory from retail renewable distributed generation.
12. Public Service, Black Hills, and WRA oppose the inclusion of retail distributed generation in the definition of retail electricity sales for at least three reasons.  First, these interested persons point out that a QRU does not sell electricity produced by distributed generation.  Second, the inclusion of distributed generation runs counter to the plain language of § 40-2-124, C.R.S.  Third, the inclusion of retail distributed generation in retail electricity sales would artificially increase the amount of eligible energy the QRU must acquire to meet the RES.  Public Service also points out that the QRU may not have the information needed to properly quantify “sales” from retail renewable distributed generation.

13. Because the QRUs do not sell the electricity produced by retail renewable distributed generation and because they may not have sufficient information on the production and direct usage of electricity produced by retail renewable distributed generation, we will not adopt a definition for “retail electricity sales” that includes the electric energy provided to consumers from retail renewable distributed generation.

14. We will, however, adopt two additional changes to Rule 3652 based on the comments received from the stakeholders.  First, along the lines suggested by Black Hills and Public Service, we will further revise the definition of “renewable energy credits” or “RECs” to specify that RECs acquired from on-site solar systems acquired prior to August 11, 2010 (the effective date of HB 10-1001) shall qualify as RECs from retail renewable distributed generation for purposes of demonstrating compliance with the RES.  Second, we will clarify in the definition of “RECs” that renewable energy credits generated by an “off-grid on-site solar system” acquired prior to August 11, 2010 shall also qualify as RECs from retail renewable distributed generation.  
2. Rule 3655 Renewable Distributed Generation 

15. The NOPR proposed an entirely new rule implementing the requirements for investor owned QRUs to acquire renewable distributed generation under HB 10-1001.  For instance, § 40-2-124(1)(c)(I), C.R.S., establishes the specific amounts of renewable distributed generation that the investor owned QRUs must acquire as percentages of their retail electricity sales.  The proposed paragraph 3655(a) in the NOPR thus established those same minimum amounts.  Likewise, § 40-2-124(1)(c)(II)(A), C.R.S., states that, of the total the amounts of renewable distributed generation that an investor owned QRU must acquire, “at least one-half shall be derived from retail distributed generation.”  The proposed paragraph 3655(b) thus specified that exactly one-half of the overall requirements be satisfied with retail renewable distributed generation.  

16. Section 40-2-124(1)(c)(II)(C), C.R.S., provides that the amounts of renewable distributed generation a QRU must acquire, for the 2015 compliance year and thereafter, may be changed by the Commission if the Commission finds, upon application by a QRU, that these  percentage requirements are “no longer in the public interest.”  Likewise, the proposed paragraph 3655(c) permitted the Commission, beginning with the 2015 RES compliance year, to alter the overall amount of renewable distributed generation that the investor owned QRUs must acquire.  

17. Proposed paragraph 3655(c) in the NOPR also established a process by which the Commission would consider changes in the overall amounts of renewable distributed generation or changes in the split between the retail renewable distributed generation and the wholesale renewable distributed generation.  Proposed paragraph 3655(d) further listed the specific information that the investor owned QRU would provide to the Commission in its RES compliance plan in order for the Commission to reach a decision altering the amounts of renewable distributed generation that must be acquired from the retail and wholesale segments.
a. Retail Renewable Distributed Generation

18. The stakeholders who offered comments in this proceeding generally object to the proposed language in paragraph 3655(b) that would effectively cap the level of retail renewable distributed generation at one-half of the total amount of renewable distributed generation the investor owned QRUs must acquire.  Opponents to the proposed rule suggest that the rule language instead reflect the exact statutory wording mandating that “at least one-half” of the total requirements be satisfied with retail renewable distributed generation.  
19. In consideration of these comments, we will insert the words “at least” in the proposed paragraph 3655(b) to allow for the possibility that more than one-half of the total requirements for renewable distributed generation may be satisfied with retail renewable distributed generation.

b. RES Percentages for Renewable Distributed Generation

20. Public Service and Black Hills rejected the proposed mandatory filing requirements under paragraph 3655(d) in the NOPR, arguing that HB 10-1001 does not require the investor owned QRUs to justify that the RES requirements for renewable distributed generation set forth in the statute remain in the public interest.  Public Service specifically argued that the investor owned QRUs have the discretion to file an application whenever they want to change the distributed generation requirements (for 2015 or later).  Public Service and Black Hills also want the flexibility to support a change in the renewable distributed generation requirements with any information that supports the relief sought.  GEO contended that proposed paragraph 3655(d) does not identify “a burden of proof” that QRUs must meet to demonstrate that changes to the distributed generation requirements of the RES are in the public interest.  GEO thus suggested that the QRUs should address three factors in an application to change the renewable distributed generation amounts:  (1) whether the change would improve employment and the long-term economic viability of Colorado communities; (2) whether alternative resources provide the same value to the QRU and its system as distributed generation; and (3) whether the QRU has maximized the advancing of funds under paragraph 3660(c) (i.e., maximized the “securitization” of the RESA).   GEO specifically recommends that the Commission promulgate a requirement wherein 50 percent of the RESA funds to be collected by the investor owned QRUs between 2015 and 2020 would be “securitized” before a QRU may request a reduction in the distributed generation procurement requirements under HB 10-1001.

21. CoSEIA supported GEO’s recommendation that distributed generation procurement requirements not be reduced unless the QRU has maximized the “securitization” of RESA funds.  The Solar Alliance similarly suggests that securitization be maximized before the utility may reduce the budgets allocated for the acquisition of retail renewable distributed generation.  On the other hand, Public Service and Black Hills rejected the suggestion that the QRU should be required to document that it has maximized the “securitization” of RESA funds before recommending a reduction in distributed generation procurement requirements.

22. CEC and CIEA argued that the “public interest” provisions in Rule 3655(d) should entail a cost and rate impact comparison between the acquisition of renewable distributed generation and the acquisition of larger utility-scale renewable resources, i.e. those greater than 30 MW.

23. Based on the comments concerning proposed paragraph 3655(d), we adopt several modifications to the rules proposed in the NOPR.  First, we acknowledge that, while § 40-2-24(1)(c)(II)(C), C.R.S, gives the Commission the authority to reduce the amounts of renewable distributed generation that must be acquired under the RES, it can only reach a finding that these requirements are no longer in the public interest upon the filing made by an investor owned QRU.  If the net incremental costs of renewable distributed generation do not decline to affordable levels under the retail rate cap by 2015, the associated impacts on the investor owned QRU’s RESA accounts will provide the QRUs with a strong incentive to seek a reduction in the renewable distributed generation requirements.

24. We further find that the investor owned QRUs should have the flexibility to provide whatever information they find necessary to advocate that the renewable distributed generation requirements in the RES are no longer in the public interest, particularly since they will bear the burden of proof.  Along those lines, we are confident that cost comparisons between different types of renewable energy resources available to meet the RES, as suggested by GEO, CEC, and CIEA, will be provided to the Commission when considering a QRU’s request.  We therefore strike the specific filing requirements contained in proposed Rule 3655(d).

25. With respect to the position that the investor owned QRUs must demonstrate that they have “maximized the securitization of RESA funds” before the Commission reduces the requirements for distributed generation acquisition under the RES, we decline to accept this as an absolute requirement.  On one hand, the record in this proceeding does not provide a sufficient basis upon which we can establish a “maximum level of securitization” for meaningful application in the future.  On the other hand, any future proceeding regarding an investor owned QRU’s request that the Commission reduce the renewable distributed generation requirements in the RES will provide GEO and others the opportunity to make arguments regarding whether “securitization” has been appropriately employed by the QRUs to comply with the RES. 
c. MWh Goals for Retail Renewable Distributed Generation

26. Concerning the acquisition of retail renewable distributed generation, 
§ 40-2-124(1)(g)(I)(C), C.R.S., states: 

As between residential and nonresidential retail distributed generation, the Commission shall direct the utility to allocate its expenditures according to the proportion of the utility’s revenue derived from each of these customer groups;  except that the utility may acquire retail distributed generation at levels that differ from these group allocations based upon market response to the utility’s programs.
27. To address this provision of HB 10-1001, the NOPR includes a new paragraph 3655(f) that reads: 
Each year, in its final decision concerning the investor owned QRU’s compliance plan, the Commission shall direct the investor owned QRU to allocate expenditures toward the acquisition of retail renewable distributed generation according to the proportion of RESA revenues collected from residential and non-residential retail customers.  The investor owned QRU may acquire retail renewable distribution generation at levels that differ from the expected levels associated with the allocated expenditures based upon market response.
28. CoSEIA suggested that the Commission go beyond its obligation to direct the investor owned QRUs to allocate expenditures between residential and non-residential customers and establish explicit goals, in terms of MWh, for the acquisition of retail distributed generation from residential and non-residential customer groups.  In general, CoSEIA contended that expenditure targets alone could result in “spending stops” with no accountability on the investor owned QRUs to meet “industry growth benchmarks.”  CoSEIA argued that MWh goals would instead allow for: incentives to be properly established through “reverse engineering;” proper “securitization” of RESA funds; the on-site solar industry to plan their businesses and lower costs; and broad and equitable customer participation in renewable distributed generation programs.  
29. CoSEIA suggested that the Commission set forth MWh goals in annual RES compliance plans for a minimum of five years, such that these goals would demonstrate year-over-year growth.  The Commission would base these MWh goals upon the overall requirements on the investor owned QRUs to acquire retail distributed generation under the RES and the proportions of revenue derived from residential and non-residential customer groups.   CoSEIA suggested that the Commission, in implementing acquisition strategies to reach these MWh goals, direct the QRUs to adjust its expenditures from their RESA accounts rather than changing the pre-established MWh goals.    

30. Vote Solar similarly suggested that retail distributed generation suppliers be given a longer planning horizon to prepare for the new demand for on-site solar resulting from HB 10-1001.  Vote Solar thus supported the MWh acquisition goals advocated by CoSEIA.  Vote Solar also argued that  the Commission should  encourage the QRUs to “securitize” RESA accounts to the maximum extent allowable to meet such MWh goals.  In its post-hearing reply comments, the Solar Alliance did not contest the establishment of MWh goals as suggested by CoSEIA.  
31. In contrast, Public Service argued that CoSEIA’s suggestions for setting specific MWh goals for residential and nonresidential retail renewable distributed generation is contrary to HB 10-1001 and would be impossible to implement.   Public Service warned that CoSEIA’s suggestion would result in a “start/stop” situation for the market, which CoSEIA wishes to prevent.  Public Service urged the Commission to reject the establishment of MWh goals for the acquisition of retail renewable distributed generation and instead suggests that the Commission revise proposed paragraph 3655(f) to more closely match the statutory language in § 40-2-124(1)(g)(I)(C), C.R.S.  
32. We agree with Public Service that it is difficult to imagine how firm MWh goals described above can be practically implemented, given the uncertainty surrounding the market response to the investor owned QRUs programs and the interplay between multiple provisions related to retail renewable distributed generation in § 40-2-124, C.R.S.  However, we recognize there may be implicit MWh goals when developing program budgets and projecting future RESA account balances.  These implicit MWh goals, in combination with the expenditure targets that HB 10-1001 obligates us to consider, will offer the providers of retail distributed generation the ability to plan their businesses over the years addressed by the investor owned QRU’s resource acquisition plans.  We further note that such implicit MWh goals are consistent with the emphasis that the Colorado General Assembly placed on expenditure targets in § 40-2-124(1)(g)(I)(C), C.R.S., in recognition that market responses may differ from what is expected.  Finally, we recognize that there may be unintended consequences in deviating from the exact statutory language.  We therefore adopt Public Service’s suggestion and to re-draft paragraph 3655(f) to more closely track § 40-2-124(1)(g)(I)(C), C.R.S.
d. Other Changes to Rule 3655

33. Finally, we address three suggestions offered by Black Hills with respect to Rule 3655.  First, we decline to adopt Black Hills’ suggestion to add clarifying language in paragraph 3655(f) that an investor owned QRU is not required to set up a reserve account based upon the initial allocation of expenditures between residential and non-residential customer groups.  We clarify here instead that an investor owned QRU will not be required to set up reserve accounts for the expenditure allocations envisioned under paragraph 3655(f).  In other words, the investor owned QRUs do not need to track such levels of expenditures individually for on-going accounting and reconciliation purposes.  
34. Second, we will accept Black Hills’ suggestion to modify paragraph 3655(c) to clarify when a changed RES requirements for the acquisition of renewable distributed generation could take effect (i.e., after December 31, 2014).  Third, we will add several cross references to Rule 3655 that specify which provisions in Rule 3654 will apply to renewable distributed generation, particularly with respect to RECs.
3. Rule 3657 QRU Compliance Plan
e. Quadrennial ERP/RES Compliance Plan Filings

35. Public Service suggested the Commission integrate the RES compliance planning process within the quadrennial Electric Resource Planning (ERP) filings.  Public Service desired to “harmonize” RES compliance planning with ERPs.  For example, Public Service contended that parties in RES compliance plan proceedings tend to re-litigate issues from ERP dockets, potentially resulting in inconsistencies with the assumptions used for acquiring different types and sizes of new resources.  Public Service suggested that combined ERP/RES filings would ensure that the same modeling assumptions used for making resource acquisition decisions for large resources (greater than 30 MW) are directly applied in calculating the retail rate impact under the RES rules and thus in the determination of the level of net incremental costs that are assigned to the RESA account.  These calculations would also inform the decisions regarding the expenditures available for the acquisition of smaller renewable energy resources including retail distributed generation.

36. Public Service pointed out that there is no statutory requirement for annual RES compliance plans, only for annual RES compliance reports.  Given that annual RES compliance reports would continue to be filed with the Commission, Public Service recommended that the Commission utilize these annual flings for “locking down” the net incremental costs of eligible energy resources acquired since the last approved ERP/RES compliance plan.  Public Service explained that the QRUs would use the same modeling methodology approved in the latest ERP/RES compliance plan proceeding, but would update certain underlying assumptions, such as fuel costs, when calculating net incremental costs for “lock-down” during the interim period.  Along these lines, Public Service proposed language changes to accommodate “lock-downs” in rule 3662 Annual Compliance Report and rule 3663 Compliance Report Review.

37. Black Hills did not oppose quadrennial RES compliance plans but states that it does not want to have to seek a waiver in order to submit an interim RES compliance plan.  

38. In its post-hearing reply comments, CoSEIA supported Public Service’s proposal.  CoSEIA asked, however, for the flexibility for annual adjustments to RES compliance plans through a stakeholder process.  CoSEIA explained, for instance, that market dynamics require considerations outside of a resource acquisition plan (e.g., incentive levels and costs to customers).  
39. The OCC stated that, while Public Service may be unhappy that parties seek to re-litigate issues it considers to have already been decided by the Commission in a previous ERP proceeding, paragraph 3661(e) contemplates changes to the methods and assumptions adopted in an ERP proceeding for a RES application.  The OCC argued that it is in the public interest for the Commission to have the ability to annually update critical assumptions or inputs that can dramatically impact RESA budgets.  The OCC also stated that the QRUs may face more risk of cost disallowances as a result of new issues if only annual compliance reports are reviewed annually.  The OCC further stated that compliance plans have not reached the level of maturity in terms of “issues consensus” to deem them routine filings.  Finally, the OCC suggested that new issues will arise from the new statutes passed last session (e.g., HB 10-1342 concerning community solar gardens) which may require RES compliance applications on a more frequent basis. 

40. GEO also expressed continued support for annual QRU compliance plan filings.  Like the OCC, GEO suggested that new issues surrounding the acquisition of renewable distributed generation and community solar gardens will require annual compliance plan proceedings in the near term. 

41. We agree with Public Service that there is considerable interaction between ERP proceedings and RES compliance plan proceedings.  We also conclude that the new provisions in § 40-2-124, C.R.S., concerning renewable distributed generation and RESA funding should be implemented within the context of a combined ERP/RES compliance plan proceeding.  We will therefore require that the next ERP filings from the investor owned QRUs due in October 2011 encompass a multi-year RES compliance plan.  We further find that a coordinated quadrennial ERP/RES compliance plan is appropriate beginning with the resource plans that the investor owned QRUs must file under the ERP Rules in October 2015, as set forth in Rule 3657.  
42. The new provisions in § 40-2-124, C.R.S., stemming from both 
HB 10-1001 and HB 10-1342 (concerning the development of community solar gardens), as well as the timing of this rulemaking and the upcoming October 2011 ERP filings, also lead us to conclude that a transition from the existing annual RES compliance plan process to a new quadrennial ERP/RES compliance planning process is necessary.  We thus adopt the following schedule of filings between the effective date of these rules and the October 31, 2015 filing of a joint ERP/RES compliance plan:
· The Commission will require QRUs to file a combined ERP/RES compliance plan on or before October 31, 2011.   We expect that this filing will address acquisitions of large renewable resources (i.e., those greater than 30 MW) over a six to ten year resource acquisition period, consistent with the ERP rules.  With respect to the acquisition of renewable distributed generation, we expect this filing will focus primarily on the years 2013 to 2015, since a final “Phase I” decision pursuant to our ERP process would likely not be issued until sometime in 2012.  We expect to comprehensively address in these proceedings the issues such as the borrowing against future RESA collections (i.e., “securitization”), the level of the SRO, and the expenditure targets for retail distributed generation.    

· Given that the rules in Attachment A will not likely take effect until the final quarter of 2010, and given our desire that the investor owned QRUs file joint ERP/RES compliance plan filings in accordance with the ERP filing schedule, we will entertain requests from the investor owned QRUs to waive the requirement for an annual RES compliance plan filing for the 2011 compliance year.  

· Although we anticipate that the joint ERP/RES compliance plan proceedings beginning in October 2011 will serve as the primary venues for addressing the acquisition of large and small renewable energy resources over multiple years, we do not want to delay the implementation of HB 10-1001 until 2013.  Therefore, we will require that the investor owned QRUs file their last annual RES compliance plans for the 2012 compliance year on or before May 1, 2011, provided that final rules from this rulemaking are in effect on that date. We expect that the 2012 RES compliance plan proceedings will focus exclusively on: spending targets for distributed generation in 2012; the advancement of funds, if any, by the QRU to its RESA account for renewable distributed generation acquisitions in 2012; and changes in the SRO for 2012.  The results of this docket would then feed into the combined 2011 ERP/RES compliance plan proceeding, as described above, so that the impacts of the 2012 RES compliance plan can be understood with respect to other planned resource acquisitions in the following RES compliance years.
· The final component of this transition will be an interim RES compliance plan that we will require to be filed in October 2013.  The principal purpose of this RES compliance plan proceeding will be to address the need for any market-responsive changes to the RES-related components of the combined 2011 ERP/RES proceeding and to address any proposed changes in the renewable distributed generation requirements under the RES for the period 2015 to 2017 under rule 3655.

43. We find that the approach outlined above will reduce the number of RES dockets before the Commission between now and 2015.  This transition to quadrennial ERP/RES compliance plan proceedings will also serve to address changing market conditions and the new statutory requirements from. 
f. Lock Down of Net Incremental Costs

44. The Commission established a process for “locking down” the annual ongoing net incremental costs of new eligible energy resources acquired by the investor owned QRUs in Docket No. 08R-424E.  A “lock down” basically establishes the charges against the RESA account over a number of years associated with specific eligible resources, so that the QRU can enjoy a degree of certainty regarding future RESA balances and the availability of funds for the purchase of additional eligible energy resources.  Pursuant to subparagraph 3661(h)(V) in the NOPR, a “lock down” is accomplished in annual RES compliance plan proceedings and on-going annual net incremental costs of eligible energy resources are fixed for five years and then reset based on new resource planning model inputs and assumptions according to the QRU’s most recent ERP proceeding.
45. Because we will move to quadrennial RES compliance plan filings in this rulemaking, there may be no opportunities for the investor owned QRUs to establish “locked down” net incremental costs during interim periods.  In light of this potential outcome, Public Service proposes rule changes that would allow for “lock downs” to be accomplished in the annual RES compliance reports required under § 40-2-124(1)(h), C.R.S.   These annual report filings would accommodate new contracts for eligible energy resources that are signed over time as well as new utility-owned eligible energy resources that may be developed by the investor owned QRUs between ERP/RES compliance plan filings.

46.  We note that the RES Rules were designed to emphasize the review and approval of compliance plans, so that subsequent compliance reporting under Rule 3662 and compliance reviews under Rule 3663 could be streamlined with a reduced likelihood that RES compliance hearings would be required.  By incorporating the RES planning process within the ERP process, the methods and assumptions used for resource planning will be developed at the same time the Commission will review the RESA account balances and the retail rate impact.  We hope that this arrangement will reduce the controversies surrounding the inputs to “lock down” calculations made between quadrennial RES compliance plan filings.  In addition, we will replace the five-year lock down approach adopted in Docket No. 08R-424E with a new approach, such that net incremental costs are unlocked and reset upon each quadrennial RES compliance plan proceeding, unless otherwise established by the Commission.  We find that this new approach for “lock downs” will preserve the compromise we adopted in Docket No. 08R-424E between Public Service’s proposal to fix the net incremental costs of eligible energy resources for their entire useful or contract lives and Staff’s proposal to update net incremental costs each year based on more current data and inputs.  As indicated in Attachment A, we therefore adopt a form of Public Service’s suggested changes to Rules 3661, 3662, and 3663 to allow for “lock downs” to be completed in RES compliance reports.

47. In light of the transition plan outlined above, we will also adopt a rule provision that will “lock down” the net incremental costs for eligible energy resources through the 2015 ERP/RES compliance plan proceeding, when they will be reset in accordance with our new approach, unless such net incremental costs have been previously locked down for longer periods pursuant to a Commission order.
g. Other Changes to Rule 3657

48. Turning to other comments concerning RES compliance plans, we adopt the OCC’s recommendations to modify paragraph 3657(a) to require the investor owned QRUs to provide information concerning details on their RESA accounts, the “locked down” levels of net incremental costs, and collections from net metering RESA surcharges, as discussed below.  We find that these additional filing requirements are appropriate given the new statutory provisions in HB 10-1001 and the other new rules we adopt by this Order. 
49. We also accept the suggestion from CEC and CIEA to modify subparagraph 3657(a)(I)(G) to recognize that a proposal to advance of RESA funds will be made at the discretion of the investor owned QRU.
4. Rule 3658 Standard Rebate Offer

50. Section 40-2-124(1)(e)(I.5), C.R.S., states that: 

The amount of the standard rebate offer shall be two dollars per watt; except that the Commission may set the rebate at a lower amount if the Commission determines, based upon a qualifying retail utility’s renewable resource plan or application, that market changes support the change.
51. The NOPR included a series of new paragraphs under Rule 3658 to address this provision of HB 10-1001.   Proposed paragraph 3658(c), for instance, set forth a requirement that the investor owned QRU propose either to retain or to reduce the SRO in each RES compliance plan filing.  That new paragraph also listed four pieces of information that the investor owned QRU would need to provide the Commission in support of its proposal to keep the SRO at its current level or to reduce it to a lower level.

52. Proposed paragraph 3658(d) then described a Commission policy for determining a new level of the SRO, as follows:

When establishing an SRO below $2.00 per watt, the Commission shall target an amount such that the SRO, in combination with the investor owned QRU’s standard offers to purchase RECs from on-site solar systems and with other financial incentives and tax benefits, results in reasonable overall levels of incentives to the customers participating in the investor owned QRU’s SRO programs.
53. In conjunction with the proposed paragraph 3658(d), the NOPR introduced a new proposed subparagraph 3658(e)(II) to recognize that the investor owned QRU had the discretion under § 40-2-124(1)(g)(III), C.R.S., to set the standard offer prices it pays for RECs from on-site solar systems.  The intent of the proposed paragraph 3658(d) was to require that the investor owned QRU file an application within the Commission within ten days of a change in such REC prices if that price change was not anticipated in a Commission-approved RES compliance plan.  The purpose of this new filing requirement was to allow for the Commission to consider changes in the SRO under HB 10-1001 commensurate with unanticipated changes in the overall level of customer incentives.
54. Both Public Service and Black Hills objected to proposed paragraph 3658(c), arguing that HB 10-1001 does not require the investor owned QRU to prove in each RES compliance plan filing why the SRO should be retained or amended.  They also object to the listing of specific information that the investor owned QRU must file in its RES compliance plan filing to support a proposal to retain or to reduce the SRO.  

55. Public Service suggested that the Commission approve, upon a QRU application, “an automatic and programmatic” means for reducing the SRO as market conditions warrant (i.e., according to a pre-established schedule of reductions).  This approach would be modeled after Public Service’s “tiered pricing scheme” for its standard offer purchases of RECs from on-site solar systems.   

56. Both Public Service and Black Hills objected to having to file an application within 10 days of a price change for its standard offers to purchase RECs from on-site solar systems.  Public Service also explains that it would prefer that the SRO “trend to zero” before the QRU’s standard offer to purchase RECs from on-site solar systems reach zero.  

57. GEO, the OCC, the Solar Alliance, and CoSEIA generally supported Public Service’s suggestion that the SRO be reduced along the lines of a tiered pricing scheme.  These interested persons contended that scheduled reductions in the SRO will provide more certainty to the marketplace than non-scheduled changes.

58. GEO suggested that the Commission should limit the maximum amount by which the SRO could be reduced per year, offering 15 percent as a recommended cap.  However, Public Service, Black Hills, and the OCC argued that GEO’s recommendation to limit reductions in SRO to no more that 15 percent per year is contrary to § 40-2-124, C.R.S., or is otherwise bad public policy.  
59. Public Service also requested that the Commission reject the REC pricing proposals advanced by GEO, where “market sensitivity” would be accomplished through changes in REC prices rather than in changes in the SRO.  Finally, CoSEIA and Vote Solar suggest that the “securitization” of the RESA should be “maximized” before the Commission reduces the SRO.  
60. Based on the comments of Public Service and Black Hills, we will adopt paragraph 3658(d) as proposed in the NOPR.  We find that this provision will implement the   general policy in establishing overall reasonable levels of customer incentives, and we will not adopt proposed subparagraph 3658(e)(II).  Furthermore, we will adopt a less elaborate process for considering reductions to the SRO in paragraph 3658(c).  We find that this modified approach, as set forth in Attachment A, will satisfy the requirements of HB 10-1001 and will result in a workable and market-sensitive system for setting the SRO at appropriate levels.
61. Because we intend to address at the same time the interplay between requests from the QRUs to advance funds to their RESA accounts pursuant to § 40-2-124(1)(g)(I)(B), C.R.S., the proposed expenditure targets for acquiring retail renewable distributed generation under paragraph 3655(f), and proposals to change the SRO under paragraph 3658(c), we find it unnecessary either to adopt any rule that requires the investor owned QRU to demonstrate that “securitization” of its RESA account has been maximized before we consider changes in SRO or to cap annual reductions in the SRO.  
5. Rule 3664 Net Metering
62. Section 40-2-124(1)(g)(IV)(B), C.R.S., states that: 

The Commission may ensure that customers who installed distributed generation continue to contribute, in a nondiscriminatory fashion, their fair share to their utility’s renewable energy program fund or equivalent renewable energy support mechanism even if such contribution results in a charge that exceeds two percent of such customers’ annual electric bills.
63. In accordance with this new provision from HB 10-1001, the NOPR proposed paragraph 3664(h) that would require the investor owned QRUs to implement a RESA surcharge for net metered customers, such that net metered customers would pay total RESA charges at the same typical levels as “non-net-metered” customers.  

64. Public Service and Black Hills supported the concept of a RESA surcharge for net metered customers as proposed in the NOPR.  Public Service generally agreed with the form of proposed rule 3664(h) but suggested some changes to the rule language to accommodate its billing capabilities and to introduce two tiers of surcharges based on the size of the distributed generation system used for net metering.  

65. Most other stakeholders strongly opposed proposed paragraph 3664(h). They argued that because HB 10-1001 gives the Commission the discretion whether to impose a RESA surcharge, the Commission should not adopt a rule that would establish and impose a specific RESA surcharge.  GEO, for instance, argued that the investor owned QRUs should be allowed to opt out of charging the RESA surcharge as proposed in the NOPR.  GEO further opined that it may cost the QRU more to administer a RESA surcharge than the associated collections.  

66. Commenters in opposition to proposed paragraph 3664(h) suggested that the Commission either strike the new proposed paragraph 3664(h) or take no action until GEO has completed its research concerning the costs and benefits of distributed generation in Colorado pursuant to Docket No. 09AL-299E.  WRA and IREC suggested that credits to net metered customers (instead of a RESA surcharge) may prove to be a fairer result due to the benefits that net metered customers provide to the QRU’s system.  Along those lines, WRA suggested an addition to proposed paragraph 3661(a) such that:  “[a] retail customer who installs renewable distributed generation may also receive a credit for the benefit that the renewable distributed generation brings to the utility’s system as a whole.”  WRA further argued that it would be difficult to make a RESA surcharge nondiscriminatory.  WRA pointed out, for example, that the Commission does not have the authority to impose a surcharge on other customers who reduce their usage, say, through energy efficiency.  Vote Solar implied in its written comments that the proposed method for determining the surcharge is neither methodical nor defensible.

67. Public Service and Black Hills argued that GEO’s research into the costs and benefits of distributed generation is simply not relevant to the question surrounding a net metered customer’s “fair share” of contributions toward a RESA account.  Black Hills further contends that net metered customers not only fail to pay their fair share toward the RESA account but also fail to pay their fair share of the costs of the distribution systems generally.

68. We agree with Public Service and Black Hills that the question of whether distributed generation provides net benefits or imposes net costs to the investor owned QRU system need not factor into our determination whether net metered customers are contributing their fair share to the QRU’s RESA accounts.  The RESA accounts are used to fund a growing level of production from eligible energy in an overall portfolio of system resources.  Net metered customers appropriately share in the cost responsibilities associated with developing this portfolio so that the investor owned QRUs can meet the RES.  
69. We will therefore exercise our discretion under § 40-2-24(1)(g)(IV)(B), C.R.S., and adopt a RESA surcharge for net metered customers in the RES Rules.  We agree with Public Service that two proxy levels of usage are appropriate for calculating the RESA surcharge for those net metered customers whose renewable distributed generation facilities do not have production meters.  Such proxy levels of usage will better match system sizes and total usage levels while accommodating the investor owned QRUs’ billing systems.  

70. We do not believe it is necessary to consider the results of the study that GEO will soon publish regarding distributed generation in Colorado pursuant to Docket No. 09AL-299E when establishing a RESA surcharge under Rule 3664.  However, we affirm this study and future similar studies may be relevant in the determination of the proper rates for electric service paid by net metered customers.  As such, we may examine this topic further in future rulemaking proceedings and in general electric rate cases. 

6. Rule 3665 Small Generation Interconnection Procedures

71. Although there is some support among the stakeholders for various modifications to the existing small generation interconnection procedures under Rule 3665, we decline to make changes to this rule at this time.  Consistent with Public Service’s suggestion, we will instead encourage interested stakeholders to engage in a series of workshops and meetings that could lead to a proposal to initiate a new and separate rulemaking to update our interconnection rules.  We envision that this new rulemaking could be initiated within the next several months and would be separate from the other future rulemaking we will launch to address community solar gardens.
7. Other Rule Changes

72. The stakeholders participating in this Docket provided comments on many of the other rule changes contemplated in the NOPR.  We will adopt several of these suggested changes as follows.

73. First, we will insert a “grandfathering clause” into paragraph 3654(e) so that the 1.25 multiplier for RECs acquired from on-site solar systems prior to the effective date of 
HB 10-1001 may continued to be applied, consistent with Black Hills’ comments.

74. Second, we will adopt some of the suggestions made by CBCTC and Public Service regarding the new rule provisions associated with § 40-2-129, C.R.S.  Specifically, we will further modify paragraph 3656(c) by inserting the concept of “best value employment metrics.”
75. Third, we will adopt a variation of the changes suggested by Public Service to paragraphs 3659(j) and (k) concerning the Western Renewable Energy Generation Information System (WREGIS).  These changes will eliminate redundancy and accommodate the tracking of RECs from small and large renewable energy resources on the investor owned QRUs’ systems.
76. Fourth, we will adopt a variation of the changes to paragraph 3662(a) suggested by CoSEIA, regarding the annual reporting on the funds that the investor owned QRUs have advanced to their RESA accounts (“securitized funds”) and the annual reporting on acquired retail renewable distributed generation from residential and non-residential customer groups.
77. Finally, we will adopt the proposed changes to paragraph 3660(c) to implement the new provisions in HB 10-1001 found at § 40-2-124(1)(g)(I)(B), C.R.S., concerning the interest rate to be applied to RESA account deferred balances.

78. We will not adopt, based on the record in this proceeding, any of the other suggested changes to the proposed rules in the NOPR that have not been discussed above.
8. Vote Solar Motion

79. Vote Solar filed a motion for leave to submit post-hearing written comments on July 16, 2010.  We find good cause to grant the motion and we have considered Vote Solar’s comments in reaching our findings in this rulemaking.
II. ORDER

A. The Commission Orders That:

1. The motion filed by the Vote Solar Initiative on July 16, 2010 seeking permission to late-file post-hearing comments is granted.

2. The Commission adopts the rules attached to this Order as Attachment A, consistent with the above discussion.

3. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State.

4. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

5. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

6. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING 
August 5, 2010.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]by B




Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________


MATT BAKER
________________________________

Commissioners




G:\Commission draft orders - Advisory\C10-0952_10R-243E.doc:lp
� Comments were received from the Solar Alliance; Colorado Solar Energy Industries Association (CoSEIA); Public Service Company of Colorado (Public Service); Wal-Mart Stores, Inc., and Sam’s West, Inc. (Wal-Mart); the Colorado Governor’s Energy Office (GEO); the Colorado Office of Consumer Counsel (OCC); Western Resource Advocates (WRA); Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills); City of Boulder; Interstate Renewable Energy Council (IREC); Colorado Independent Energy Association (CIEA);Colorado Energy Consumers (CEC); Mesa State College; Northern Power; PrairieStar Development Project; the Colorado Building and Construction Trades Council (CBCTC); New Energy Development, LLC; Northern Power Systems; and the Vote Solar Initiative (Vote Solar). 
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